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STATEMENT OF JURISDICTION
Plaintiff, Debbie A. Webster, appeals from the May 25, 2010 Order dismissing her
lawsuit, as well as the February 8, 2011 Order denying her Motion to Alter or Amend the
dismissal order. (R. 330-33) Webster filed her Notice of Appeal on March 8, 2011.
Accordingly, this Court has jurisdiction to hear Webster's appeal pursuant to Rule 3(a), as
well as Rule 4(a) and 4(b)(1)(C), of the Utah Rules of Appellate Procedure. Utah R. Civ.
P. 3, 4.
STATEMENT OF ISSUES PRESENTED FOR REVIEW
Although Webster's Notice of Appeal states it is from both trial court orders,
Webster neither argues, nor seeks relief, with respect to the denial of her Motion to Alter
or Amend. (PL Br. at 22-37) On appeal, Webster solely argues that the trial court
improperly dismissed her lawsuit. (PL Br. at 22-37) Therefore, Webster has waived the
issue of whether the trial court properly denied her Motion to Alter or Amend. See
Pixton v. State Farm Mut. Auto. Ins. Co. of Bloomington, Illinois, 809 P. 2d 746, 751
(Utah Ct. App. 1991) ("Generally, where an appellant fails to brief an issue on appeal,
the point is waived.'1).
Whether a motion to dismiss was properly granted is a question of law reviewed
for correctness. West v. Thompson Newspapers, 872 P.2d 999, 1004 (Utah 1994). If the
Court determines that Webster has not waived review of the order denying her Motion to
Alter or Amend, that question is reviewed for an abuse of discretion. Kappos v. Utah
Dept. of Trans., 2011 UT App 320, f 11, 263 P. 3d 1180.
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STATUTORY PROVISIONS
Utah R. Civ. P. 9(b) - Pleading Special Matters:
(b) Fraud, mistake, condition of the mind. In all averments of fraud or
mistake, the circumstances constituting fraud or mistake shall be stated
with particularity. Malice, intent, knowledge, and other condition of mind
of a person may be averred generally.
Utah R. Civ. P. 10(c) - Form of Pleadings and Other Papers
(c) Adoption by reference; exhibits. Statements in a paper may be
adopted by reference in a different part of the same or another paper. An
exhibit to a paper is a part thereof for all purposes.
Utah R. Civ. P. 12(b)(6) - Defenses and Objections:
(b) How presented. Every defense, in law or fact, to claim for relief in any
pleading, whether a claim, counterclaim, cross-claim, or third-party claim,
shall be asserted in the responsive pleading thereto if one is required,
except that the following defenses may at the option of the pleader be made
by motion: ... (6) failure to state a claim upon which relief can be granted,
.... A motion making any of these defenses shall be made before pleading if
a further pleading is permitted. No defense or objection is waived by being
joined with one or more other defenses or objections in a responsive
pleading or motion or by further pleading after the denial of such motion or
objection. If a pleading sets forth a claim for relief to which the adverse
party is not required to serve a responsive pleading, the adverse party may
assert at the trial any defense in law or fact to that claim for relief. If, on a
motion asserting the defense numbered (6) to dismiss for failure of the
pleading to state a claim upon which relief can be granted, matters outside
the pleading are presented to and not excluded by the court, the motion
shall be treated as one for summary judgment and disposed of as provided
in Rule 56, and all parties shall be given reasonable opportunity to present
all material made pertinent to such a motion by Rule 56.
STATEMENT OF THE CASE
This case arises from Webster's default on a Home Equity Line of Credit.
("HELOC"). In 2007, Webster entered into a HELOC with Washington Mutual Bank
("WaMu"). (R. 3, 57-66, 552-53, 646-54) In September 2008, the United States Treasury
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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T

Department Office of Thrift Supervision ("OTS") seized WaMu and placed it into the
receivership of the Federal Deposit Insurance Corporation ("FDIC"). (R. 112; Add. 1053) The FDIC then sold certain assets and liabilities of WaMu to Defendant JPMorgan
Chase Bank, N.A., ("Chase") on September 25, 2008 in a Purchase and Assumption
Agreement ("P & A Agreement"). (R. 112; Add. 10-53) Under the P & A Agreement,
the FDIC retained liability for borrower claims that arise from WaMu activities. (R. 112;
Add. 22)
In accordance with the terms of the HELOC loan agreement (R. 57-66, 646-54), in
March 2009 Chase sent two letters to Webster requesting documents reflecting her
current financial information.

(R. 6-8, 55, 557-59, 638).

Although there was a

typographical error in the address on the letters, Webster admits she ultimately received
them. (R. 8, 559)

Nonetheless, Webster did not provide the updated financial

information to Chase. (R. 636) Consequently, Chase suspended the account, preventing
Webster from taking additional advances. (R. 53, 636) Webster sued Chase for basic
contract and tort claims, alleging that she had no obligation to provide the information
Chase requested and that, at the time when she entered into the HELOC agreement with
WaMu, she was told that she would have access to the HELOC while she was in nursing
school. (R. 1-68, 546-661)
Chase moved to dismiss Webster's Complaint for failure to state a claim upon
which relief may be granted. (R. 101-03) As briefing proceeded on the Motion to
Dismiss, Webster moved to file an Amended Complaint. (R. 141-42) In deciding the
Motion to Dismiss, the trial court considered the allegations in both the Complaint and
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Amended Complaint. (R. 331) On May 25, 2010, after briefing and a hearing, the trial
court entered an order granting Chase's Motion to Dismiss, and dismissed the entire
action on the merits, with prejudice. (R. 330-33)
On June 2, 2010, Webster moved to alter or amend the dismissal order. (R. 33435) The motion was briefed. On September 8, 2010, the trial court made a minute entry
denying Webster's motion. (R. 390-93) Webster subsequently objected to the proposed
order denying Webster's motion. (R. 394-95) On February 8, 2011, after briefing on the
objection, the trial court entered an order denying Webster's Motion to Alter or Amend.
(R. 410-13)
On March 8,2011, Webster filed her Notice of Appeal from:
the district court's oral ruling, issued on February 23, 2010; the Order
entered on May 25, 2010; [Webster's] Objection to the Order, entered on
May 25, 2010; the Minute Entry Denying [Webster's] Objection to the
Order Denying [her] Motion to Alter or Amend, entered January 24, 2011;
and the Order Denying [Webster's] Motion to Alter or Amend, entered
February 11,2011
(R. 414-15)
STATEMENT OF FACTS
In 2007, Webster entered into a HELOC loan agreement with WaMu. (R. 3, 57-66,
552-53, 646-54 (R. 112; Add. 1-9)

The terms of the loan agreement specifically

authorized the lender to request "updated financial information," and stated that Webster's
failure to provide that information would constitute a default of a material obligation
under the agreement. (R. 61 fl[ 14(b)(iii))) Her failure to provide "documents and
information to [Chase] (such as updated financial information)" permitted Chase to
suspend additional advances from her HELOC. (R. 60-61, 649-50)
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In September 2008, the OTS seized WaMu and placed it into the receivership of
the FDIC. (R. 112; Add. 10-53) On September 25, 2008, the FDIC sold certain assets
and liabilities of WaMu to Chase. (R. 112; Add. 10-53) As set forth in the P & A
Agreement, Chase did not assume any WaMu liabilities for borrower claims "related in
any way to any loan or commitment to lend made by [WaMu]" prior to September 25,
2008, when WaMu was placed into FDIC receivership, "or otherwise arising in
connection with [WaMu's] lending or loan purchase activities." (R. 11212.5; Add. 22)
In accordance with the terms of Webster's loan agreement (R. 57-66, 646-54), in
March 2009 Chase requested that Webster provide updated financial information. (R. 55,
638) Webster did not provide the updated financial information to Chase. (R. 53, 636)
Because Webster's HELOC agreement states that failing to provide that information is a
default of a material obligation of the agreement, and the agreement expressly permits
suspension of the account in the event of a default, Chase suspended the account. (R. 53,
636)
Webster subsequently sued Chase for breach of contract, breach of the covenant of
good faith and fair dealing, fraud, fraudulent inducement, tortious interference, and
intentional infliction of emotional distress. (R. 1-68, 546-661) Although Webster alleges
Chase acquired WaMu in 2008 (see, e.g., Compl. | 3 (R. 2), and Amend. Compl. f 3 (R.
547)), she conflates the two entities and refers to both as "Chase" throughout her
complaints and briefs.
Chase successfully moved to dismiss Webster's claims. (R. 330-33) As stated in
its dismissal order, the trial court took into consideration the allegations contained in both
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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the Complaint and the Amended Complaint. (R. 330) The court dismissed Webster's
claims for breach of contract and breach of the covenant of good faith and fair dealing
with respect to Websterfs allegations that she was told she would have access to her
HELOC account while in nursing school. (R. 330) The court found that the "purported
promises alleged ... are at odds with, and contrary to, the terms of the written agreement
between the parties." (R. 330)

With respect to Webster's allegation that Chase

wrongfully suspended her account for default, the court also found that "Chase had done
nothing more than exercise its contractual rights under the agreement and that Chase
acted in good faith with regard to the exercise of those rights." (R. 330) The court
dismissed Webster's fraud and fraudulent inducement claims. (R. 330) Here again, the
court found Webster's allegations regarding statements made when Webster opened the
HELOC account with WaMu insufficient. (R. 330) The court found that, "in light of the
terms of the agreement between the parties which contradict the promises alleged ...,
[Webster] cannot have reasonably relied on the alleged promises." (R. 330) The Court
further found that Webster had failed to plead her fraud claims with the specificity
required by Utah Rule of Civil Procedure 9(b). (R. 330) Finally, the court dismissed
Webster's claims for tortious interference and intentional infliction of emotional distress,
finding that Webster had failed to plead any intentional conduct by Chase sufficient to
support those claims. (R. 330)
Webster moved to alter or amend the dismissal order based on Rule 59(a)(7)
(amendment of judgment based upon an error in law). (R. 334-35, R. 411) The trial court
denied Webster's motion, confirming that the dismissal was based on the applicable legal
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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standard on a motion to dismiss, presuming the truth of the allegations "and drawing all
reasonable inferences in a light most favorable to [Webster]." (R. 411) The court also
found Webster's motion deficient because it "failed to identify any reasonable inference
or allegation which [Webster] claims the Court overlooked in reaching its decision on the
Motion to Dismiss." (R. 411) The trial court refused to consider any new arguments
improperly raised in Webster's Reply Memorandum in support of her Motion to Alter or
Amend. (R. 411) The trial court also noted that Webster failed to contend "that any
errors of law or improper findings are present in [the] Order" dismissing Webster's suit.
(R. 412) Finally, the trial court refused to consider facts in Webster's motion that she had
never previously alleged.
Webster appeals from the order of dismissal, as well as the order denying her
Motion to Alter or Amend. (R. 414-15)
SUMMARY OF ARGUMENTS
1.

As demonstrated by the record, the trial court applied the proper legal

standards to Chase's Motion to Dismiss, including accepting all of Webster's factual
allegations as true and drawing all reasonable inferences in her favor. The court made no
improper or incorrect findings of fact.
2.

The trial court correctly determined that Webster failed to state any claims

against Chase because each of Webster's claims fails as a matter of law.
3.

The trial court did not abuse its discretion when it denied Webster's Motion

to Alter or Amend because the court applied the proper legal standards to the Motion to
Dismiss and because Webster failed or identify any error of law in the court's order.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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ARGUMENT
The order dismissing Webster's complaints should be affirmed because the trial
court applied the proper legal standards to Chase's Motion to Dismiss. In addition, the
trial court correctly determined that Webster failed to state a claim for any of the
purported causes of action set forth in her Complaint or Amended Complaint. By failing
to address the issue of whether the trial court properly denied her Motion to Alter or
Amend, Webster has waived it. Even if she has not waived the issue, the denial of her
motion was not an abuse of discretion. For all of these reasons, the Court should affirm
dismissal of Webster's suit.
I.

THE TRIAL COURT APPLIED THE PROPER LEGAL STANDARD
TO CHASE'S MOTION TO DISMISS
A review of the record confirms that the trial court assumed the truth of

Webster's factual allegations, drew all reasonable inferences in her favor, did not make
any improper factual findings, and correctly found that Webster failed to adequately
plead her fraud claims.
A. In Considering The Motion To Dismiss, The Trial Court Properly
Assumed All Of The Factual Allegations In The Amended Complaint
To Be True And Drew All Reasonable Inferences In The Light Most
Favorable To Webster
Under Rule 12(b)(6) of the Utah Rules of Civil Procedure, a court must dismiss a
complaint where the pleadings nfail[] to state a claim upon which relief can be granted."
Utah R. Civ. P. 12(b)(6). In deciding Rule 12(b)(6) motion, the court must "address the
legal viability of a plaintiffs underlying claim as presented in the pleadings." Williams v.
Bench, 2008 UT App 306, H 20, 193 P.3d 640. Courts are required to assume that the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR,
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factual allegations in the complaint are true and to draw all reasonable inferences in the
light most favorable to plaintiff. Commonwealth Prop. Advocates, LLC v. Mortg. Elec.
Registration Sys., Inc., 2011 UT App 232, f 16, 263 P.3d 397. In evaluating a complaint,
however, a trial court is not required to assume the truth of any legal conclusions or
conclusory allegations. Id. (internal citations omitted); see also Ashcroft v. Iqbal, 556
U.S. 662, 678 (2009) ("A pleading that offers labels and conclusions1 or a 'formulaic
recitation of the elements of a cause of action will not do. Nor does a complaint suffice if
it tenders 'naked assertion[s]f devoid of 'further factual enhancement1.") (internal
quotations and citations omitted); Bell Ail. Corp. v. Twombly, 550 U.S. 544, 555 (2007)
(to defeat a motion to dismiss, a plaintiff cannot rely on "labels," "conclusions, and a
formulaic recitation of the elements of a cause of action").1 The trial court properly
applied these standards to Webster's Complaint and Amended Complaint.
1.

Webster failed to preserve the issue of whether the trial court assumed
the truth of her factual allegations or drew all reasonable inferences in
her favor

On appeal, Webster argues with respect to her Amended Complaint that the trial
court failed to assume the truth of the factual allegations or draw all reasonable inferences
in her favor. (PL Br. at 22-26) At the outset, Webster's argument fails because she failed
to adequately raise it below. 438 Main St. v. Easy Heat, Inc., 2004 UT 72, f 56, 99 P.3d

1

"Interpretations of the Federal Rules of Civil Procedure are persuasive where the Utah
Rules of Civil Procedure are 'substantially similar1 to the federal rules." Tucker v. State
Farm Mut. Auto. Ins. Co., 2002 UT 54, \ 7, 53 P.3d 947. Here, Federal Rule of Civil
Procedure 12(b)(6) is substantively the same as Utah Rule of Civil Procedure 12(b)(6).
Compare Fed. R. Civ. P. 12(b)(6) with Utah R. Civ. P. 12(b)(6).
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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801 (holding that plaintiff waived issue on appeal by failing to adequately raise it below).
Indeed, Webster has never pointed to an allegation of fact the court failed to presume was
true or an inference the court failed to draw in her favor.
To preserve an issue for appeal it must be presented to the trial court "in such a
way that the trial court has an opportunity to rule on that issue." Brookside Mobile Home
Park Ltd. v. Peebles, 2002 UT 48, \ 14, 48 P.3d 968, cited in 438 Main St., 2004 UT 72,
Tf 51. "This requirement puts the trial judge on notice of the asserted error and allows for
correction at that time in the course of the proceeding." 438 Main St., 2004 UT 72, ^[ 51.
For a trial court to be afforded an opportunity to correct the error the issue must be raised
in timely fashion, with specificity, and the challenging party must introduce supporting
evidence or relevant legal authority. Id. (citing Brookside, 2002 UT 48, Tf 14).
In this case, Webster failed to present the alleged errors to the trial court because
she never identified factual allegations the court failed to assume as true or reasonable
inferences the court failed to draw in her favor. As the trial court observed in its
September 8, 2010 Minute Entry regarding Webster's Motion to Alter or Amend:
In her reply memorandum, Webster does set forth some quotes from
the oral ruling, which she says show that the Court failed to assume the
truth of Webster's allegations in her amended complaint. However,
Webster fails to identify allegations in the amended complaint were not
properly considered.
(R. 391) (emphasis added) Likewise, the trial court stated in its February 8, 2011 Order:
Plaintiff has failed to identify any reasonable inference or
allegation which Plaintiff claims the Court overlooked in reaching its
decision on Defendant's Motion to Dismiss. The Court is not required to
guess at what errors may be alleged. It is the Plaintiffs burden to
specifically identify them.
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Plaintiff finally argues that certain facts were not considered by the
Court on Defendant's Motion to Dismiss. Those facts were not contained in
her Amended Complaint or any pleading before the Court and, therefore,
could not be considered, and were not considered, by the Court in deciding
Defendant's Motion to Dismiss.
(R. 411-12)
Because Webster failed to identify to the trial court any properly pleaded factual
allegations that the trial court failed to assume were true, or any reasonable inference that
the court failed to draw in her favor, she failed to raise the issue with specificity or
preserve it for review. (R. 336-57) Accordingly, Webster has failed to preserve the issue
on appeal. 438 Main St., 2004 UT 72, % 56.
2.

The record demonstrates that the trial court assumed the factual
allegations in Webster's complaints were true

Even if Webster's arguments were not waived, they are directly contradicted by
the record. For example, in its May 25, 2010 Order granting Chase's Motion to Dismiss,
the trial court stated that it had taken into consideration the allegations contained in
Webster's Complaint and Amended Complaint. (R. 331) Also, in its September 8, 2010
Minute Entry denying Webster's Motion to Amend or Alter, the trial court specifically
stated that Chase's Motion to Dismiss "was, in fact, granted based upon the Court's
determination that assuming the allegations in the amended complaint to be true, and
drawing all reasonable inferences in a light most favorable to Webster, plaintiff could not
recover as a matter of law." (R. 390-91 (emphasis added)) Further, in its February 8,
2011 Order denying the Motion to Alter to Amend, the trial court stated: "the Court's
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

11

determination of Defendants Motion to Dismiss, was based on applicable legal standards
on a motion to dismiss, presuming that the allegations of the Amended Complaint were
true and drawing all reasonable inferences in a light most favorable to Plaintiff." (R. 411
(emphasis added))
As in her pleadings below, Webster block-quotes portions of the trial court's
comments from the hearing on Chase's motion to dismiss. (See, e.g., PL Br. at 22)
Although Webster underlines certain comments from the block-quotes (e.g., "...I can't
remember the exact language that was in the contract," and "[W]ell, she had a choice as
to what she could provide, and there was nothing, I think that limited her to providing
only certain ones." (PL Br. at 32; R. 425 at 1)), Webster does not explain how or why
these comments show an improper failure to assume the truth of her factual allegations.
That the trial court did not memorize the contents of the nine-page HELOC
agreement does not mean that it did not consider the contents of the contract in ruling on
the motion to dismiss, let alone show that court failed to draw all reasonable inferences in
Webster's favor. In addition, the trial court's comments are consistent with the allegations
in the complaints, the HELOC agreement itself, and the correspondence between Chase
and Webster attached to the Amended Complaint. The trial court simply commented that
there was nothing in the contract that limited Webster to providing only certain financial
documents - an accurate statement.
For example, Webster's HELOC agreement required her to submit, at Chase's
request, "a current financial statement" or "a new credit application." (R. 61, 650) Her
failure to provide "documents and information to [Chase] (such as updated financial
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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information)" permitted Chase to suspend additional advances from her HELOC. (R. 6061, 649-50) In March 2009, Chase sent two letters to Webster requesting documents
reflecting her current financial information. (R. 53, 55, 636, 638) Both letters requested
a recent paystub, a completed IRS Form 4506-T (which would enable Chase to obtain a
summary of Webster's tax return), and any other income information she wished to
provide. (R. 53, 55, 636, 638 (emphasis added)) Webster did not, and cannot, allege that
she provided any of the requested documents. This put her in breach of her HELOC
agreement and permitted Chase to suspend additional advances.
Because the record demonstrates that the trial court assumed the allegations
contained in Webster's complaints were true, the trial court applied the proper legal
standard to Chase's Motion to Dismiss.
3.

The record demonstrates that the trial court drew all reasonable
inferences in the light most favorable to Webster

Webster also argues that the trial court failed to draw all reasonable inferences in
her favor. Again, the record demonstrates that Webster is incorrect. As the trial court
specifically stated in its September 8, 2010 Minute Entry Chase's Motion to Dismiss that
it "[drew] all reasonable inferences in a light most favorable to Webster[.'\" (R. 390-91
(emphasis added)) Moreover, in its February 8, 2011 Order denying the Motion to Alter
to Amend, the trial court stated that it "[drew] all reasonable inferences in a light most
favorable to Plaintiff." (R. 411 (emphasis added))
In support of her argument, Webster again includes the same block-quoted
portions of the trial court's comments from the hearing on Chase's motion to dismiss (see,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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e.g., PL Br. at 22, 25-27), and underlines certain comments (see, e.g., PL Br. at 32; R. 425
at 1). Webster again fails to explain how or why these comments demonstrate an
improper failure to draw all reasonable inferences in her favor.

Indeed, they are

consistent with the allegations contained in Webster's complaints, including the HELOC
agreement and correspondence that she attached as exhibits.
Because the record demonstrates that the trial court drew all reasonable inferences
from the Amended Complaint, and its attachments, in Webster's favor, the trial court
applied the proper legal standard to Chase's Motion to Dismiss.
B.

In Considering The Motion To Dismiss, The Trial Court Did Not Make
Improper Or Incorrect Factual Findings

Webster argues that certain of the trial court's comments at the hearing on the
Motion to Dismiss are evidence that the court made improper or incorrect factual
findings. (PL Br. at p. 30) In support of her argument, Webster again block-quotes
passages from the trial court's statements at the hearing on the Motion to Dismiss:
The written agreement - and I can't remember the exact language that was
in the contract, but said that plaintiff may be required to provide some
financial documents. Well, she had a choice as to what she could provide
and there was nothing, I think, that limited her to providing only certain
ones.
(Br. at 29-30; R. 425 at 1);
...there can't be a reasonable reliance on a promise that's made on the
assigned documents that are contrary to that promise. The contracts
specifically said you may be required to provide us with financial
information. And so any oral promise that you wouldn't ever have to do
that or that the funds would be guaranteed to you, there cannot be a
reasonable reliance on that promise.
(Br. at 30; R. 425 at 2);
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

14

And finally, relative to the intentional claims, there are not allegations of
any intentional acts on the part of the defendant in terms of what they did.
(Br. at 32; R. 425 at 1) Webster's argument fails because none of these comments
demonstrate improper factual findings by the trial court.
First, the Order granting Chase's Motion to Dismiss does not make any findings of
fact. (R. 330-33; R. 392) Second, as the trial court stated in its September 8, 2010 Minute
Entry, its "oral ruling was not factual findings, which would be improper in a motion to
dismiss." (R. 392)

Indeed, they were remarks on questions of law based on the

allegations contained in Webster's complaints, including the attached HELOC agreement
and correspondence. For example, the trial court's comment that "there can't be a
reasonable reliance on a promise that's made when you sign documents that are contrary
to that promise," is a correct statement of law.
In her Amended Complaint, Webster alleged that she relied on an alleged oral
"guarantee" that she would have access to the HELOC funds while she was in nursing
school. (R. 555-56) Citing Larsen v. Exclusive Cars, Inc., 2004 UT App 259, 97 P.3d
714, and TS 1 P'ship v. Alfred, 877 P.2d 156 (Utah Ct. App. 1994), Webster argues that
the trial court could not dismiss her claims based on a lack of reasonable reliance because
"[w]hether or not reliance is reasonable is generally a question of fact for a jury to
determine not a judge." (PL Br. at 30) However, "[wjhile the question of reasonable
reliance is usually a matter within the province of the jury, ... there are instances where
courts may conclude that, as a matter of law, there was no reasonable reliance." See
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Gold Standard, Inc. v. Getty Oil Co., 915 P.2d 1060, 1067 (Utah 1996) (citations
omitted) (emphasis added).2 This is one of those instances.
Under Rule 10(c), the agreement - which is attached to Webster's complaint controls over contrary allegations and the trial court was not required to assume the truth
of those contrary allegations. See GFF Corp. v. Associated Wholesale Grocers, Inc., 130
F.3d 1381, 1385 (10th Cir. 1997) (court need not accept as true allegations contradicted
by exhibit central to plaintiffs claim); Utah R. Civ. P. 10(c) ("An exhibit to a paper is a
part thereof for all purposes."). The agreement Webster signed provided that additional
advances from that account could be suspended upon certain conditions - including
Webster's failure to provide updated financial information. Accordingly, as a matter of
law, ff[a]ny oral representations ... were superseded by the subsequent writing and
provide no basis for reasonable detrimental reliance on an understanding contrary to that
writing." Gold Standard, Inc., 915 P.2d at 1069 (quoting Russell Corp. v. BancBoston
Fin. Co., 434 S.E.2d 716, 718 (Ga. Ct. App. 1993)).
Webster's argument that the trial court's comment that "there are no allegations of
any intentional acts [by Chase]" was improper also fails. (PL Br. at 32) Again, the court's
comment is not a finding of fact, and it is not reflected in the order dismissing Webster's
suit. In addition, a review of Webster's complaints confirms that Webster did not allege
any intentional acts by Chase for an improper purpose.
2

As a Utah Supreme Court case, Gold Standard controls over the Appellate Court's
decisions in Larsen and TS 1 Partnership. See Renn v. Utah State Bd. of Pardons, 904
P.2d 677, 681 (Utah 1995) (Court of Appeals' rulings are binding "except to the extent
they may conflict with rulings of the Utah Supreme Court).
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

The HELOC agreement permitted Chase to request updated financial information
from Webster and to suspend additional advances from account if she did not provide the
requested information. (R. 60-61, 649-50) As the trial court correctly stated, Chase did
"nothing more than exercise its contractual rights under the [HELOC] agreement^]" (R.
331) As discussed in section 1(C) (Def. Br. at 23), any false representations made when
Webster opened her HELOC account in 2007 could not have been made by Chase,
which, according to the complaints, did not acquire any WaMu assets until 2008.
Webster's allegations that Chase made false representations to induce the HELOC
agreement is belied by her improper conflation of Chase and WaMu in her complaints
(see, e.g., Compl. % 3 (R. 2), Amend. Compl. f 3 (R. 547)), and the HELOC agreement
attached to her Complaint - executed as between WaMu and Webster, not Chase and
Webster. (R. 57-66, 646-54)
Because the record demonstrates that the trial court did not make improper or
incorrect factual findings, the trial court applied the proper legal standard to Chase's
Motion to Dismiss.
C.

Webster Failed To Adequately Plead Fraud And Fraudulent
Inducement

Webster's Complaint (R. 1-68), did not plead the relevant facts surrounding the
alleged fraud as required by Utah Rule of Civil Procedure 9(b). Utah R. Civ. P. 9(b).
Webster was allowed to file an Amended Complaint. (R. 546-634) Even after amending
her Complaint to include some facts surrounding the alleged fraud, Webster failed to
meet the requirements of Rule 9(b). (R. 331)
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1.

In her Complaint, Webster failed to adequately plead the relevant facts
surrounding the alleged fraud.

In her argument on appeal, Webster does not identify

the alleged

misrepresentation on which her fraud claims are based. (PL Br. at 33-36.) Presuming it is
the allegation that she "detrimentally relied on Chase's promises that [she] would have
access to her HELOC account while [she] was attending Nursing School," (PL Br. at 9),
Webster's Complaint failed to allege who made the misrepresentation, or when and where
it was made.
The elements of a fraud or fraudulent inducement claim are: (1) a representation;
(2) concerning a presently existing fact; (3) which was false; (4) which the representor
either (a) knew to be false, or (b)made recklessly, knowing that he had insufficient
knowledge upon which to base such representation; (5) for the purpose of inducing the
other party to act upon it; (6) that the other party, acting reasonably and in ignorance of
its falsity; (7) did in fact rely upon it; (8) and was thereby induced to act; (9) to his injury
and damage. Dugan v. Jones, 615 P.2d 1239, 1246 (Utah 1980), superceded on other
grounds by Utah R. Civ. P. 16, as recognized in Dahl v. Harrison, 2011 UT App 389, ^[
17, 265 P.3d 139; see also Giusti v. Sterling Wentworth Corp., 2009 UT 2, \ 53, 201 P.3d
966 (listing same elements for a "fraudulent inducement claim"); Andalex Res., Inc. v.
Myers, 871 P.2d 1041, 1046 (Utah Ct. App. 1994). In addition, under Rule 9(b), there is
a heightened pleading requirement for fraud claims.

A plaintiff must state the

circumstances constituting the fraud with particularity, Utah R. Civ. P. 9(b), including
who made the misrepresentation, and when and where the misrepresentation was made,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Coroles v. Sabey, 2003 UT App 339, \ 28; Koch v. Koch Indus., Inc., 203 F.3d 1202,
1236 (10th Cir. 2000) (A complaint alleging fraud must "'set forth the time, place and
contents of the false representation, the identity of the party making the false statements
and the consequences thereof"') (quoting Lawrence Nat'l Bank v. Edmonds [In re
Edmonds], 924 F.2d 176, 180 (10th Cir. 1991)).3
For example, in Coroles, the court affirmed the dismissal of a common law fraud
claim where plaintiffs failed to allege with particularity who made the alleged
misrepresentation. 2003 UT App 339, \ 30. In reaching this result, Coroles relied on
federal cases applying Federal Rule of Civil Procedure 9(b) and held that to pass muster
under that rule, a plaintiff must "identify particular defendants with whom they dealt
directly" and "designate the occasions on which affirmative statements were allegedly
made to them - and by whom." See Arena Land & Inv. Co., Inc. v. Petty, 906 F. Supp.
1470, 1476 (D. Utah 1994) (quoting Seattle-First Nat'l Bank v. Carlstedt, 800 F.2d 1008,
1011 (10th Cir. 1986)) (followed in Coroles, 2003 UT App 339, f 28). In her Complaint,
Webster failed to identify the "who," "where" and "when" of her fraud claims.
Accordingly, the trial court correctly dismissed them for failure to meet the heightened
pleading requirements of Rule 9(b). Coroles, 2003 UT App 339, f 28; Koch v. Koch
Indus., Inc., 203 F.3d at 1236 (quoting Lawrence Nat'l Bank, 924 F.2d at 180).
In addition, as noted above, Webster improperly conflates Chase and WaMu
throughout her complaints. Therefore, it was particularly important that she allege the
"who," "where," and "when," of the alleged false promises made at the time she opened
3

See, supra, footnote 1. Compare Fed. R. Civ. P. 9(b) with Utah R. Civ. P. 9(b).
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the HELOC account - promises that could not have been made by Chase. (R. 3, 57-66,
112, 552-53, 646-54; Add. 1-9, 10-53) As set forth in the P & A Agreement, any alleged
promises made at the time of the loan by WaMu are not promises for which Chase is
liable to Webster. (R. 112; Add. 22) If Webster has any fraud claims against WaMu
arising out of her 2007 HELOC agreement, those claims can only be asserted against the
FDIC as receiver for WaMu. Yeomalakis v. F.D.I.C, 562 F.3d 56, 60 (1st Cir. 2009)
("When [WaMu] failed, Chase Bank acquired many assets but its agreement with the
FDIC retains for the FDIC fany liability associated with borrower claims for payment of
or any liability to any borrower for monetary relief, or that provide for any other form of
relief to any borrower.1").
Courts strictly enforce the allocation of liability set forth in purchase and
assumption agreements. See Payne v. Security Sav. & Loan Ass'n., 924 F.2d 109, 111
(7th Cir. 1991) (pursuant to the authority set forth in FIRREA, 12 U.S.C. §1821, when
the OTS closes a thrift institution, the receiver determines which assets and liabilities of a
failed thrift should be sold and transferred, and which it should keep). Accordingly, to
the extent Webster has claims for the conduct of WaMu prior to September 25, 2008, she
must seek that relief from the FDIC, not Chase. The Court may take judicial notice of
this

P

&

A

Agreement,

published

by

the

FDIC

at

http:/www.fdic.gov/about/freedom/Washington Mutual P_andA.pdf
(R. 112; Add. 10-53) See Utah R. Evid. 201(b) (court may take judicial notice of facts
"capable of accurate and ready determination by resort to sources whose accuracy cannot
reasonably be questioned.1'); Pueblo of Sandia v. United States, 50 F.3d 856, 862 n.6
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(10th Cir. 1995) (court may take judicial notice of official government reports and
publications); Laborers1 Pension Fund v. Blackmore Sewer Constr., 298 F.3d 600, 607
(7th Cir. 2002) (taking judicial notice of information from FDICs official website).
Because Webster did not allege the relevant facts surrounding any alleged fraud by
Chase, the trial court correctly dismissed the fraud claims in her Complaint. Colores,
2003 UT App 339, ^ 30 (affirming dismissal of inadequately pleaded fraud claims).
Webster argues that if her fraud claims were not adequately pleaded, she should
have been given an opportunity to amend her Complaint. (PL Br. at 35) Webster's
argument is inapposite because she was, in fact, allowed to file an Amended Complaint
(R. 546-661), which the trial court considered (R. 331), but which still failed as a matter
of law.4
2.

The fraud allegations in Webster's Amended Complaint fail as a
matter of law

With respect to the fraud allegations contained in Webster's Amended Complaint,
she makes no argument on appeal (PL Br. at 33-36), and therefore has waived the issue.

Even the additional allegations contained in Webster's Amended Complaint are in
conflict with her other pleadings. For example, in her Amended Complaint, Webster
alleges that the fraudulent representations were made by Jeanette Roberts in 2007, at or
about the time Webster entered into the HELOC agreement with WaMu. (R. 549-50)
However, Webster created a conflict with those allegations when, in her Memorandum in
Opposition to Chase's Motion to Dismiss, she stated that "it is most likely that Jeanette
Roberts is one of the individuals who made the false representations to her. Another
individual who may have made the representations to her is Ashley Stephens." (R. 160-61
(emphasis added)) Moreover, the HELOC agreement (R. 57-66, 646-54), as well as the P
& A Agreement (R. 112; Add. 10-53), demonstrate that any such alleged
misrepresentations could not have been made by Chase employees. Because neither
complaint adequately sets forth any facts regarding any alleged fraud by Chase, the trial
court properly dismissed Webster's fraud claims. See Coroles, 2003 UT App 339,130.
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Pixton, 809 P. 2d at 751. Even if the Court determines she has not waived the issue, her
fraud claims fail as a matter of law.
As the Court held in the May 25, 2010 dismissal order, Webster could not have
reasonably relied upon the allegations of false promises in her Amended Complaint. (R.
331) As noted above (section 1(B) (Def. Br. at 18)), Webster's case is one of those
instances in which the court could conclude that there was no reasonable reliance as a
matter of law. See Gold Standard, Inc., 915 P.2d at 1067. Under Rule 10(c), the HELOC
agreement attached to Amended Complaint controls over contrary allegations. See Utah
R. Civ. P. 10(c) ("An exhibit to a paper is a part thereof for all purposes."); see also GFF
Corp., 130 F.3d at 1385. The HELOC agreement provided that additional advances from
that account could be suspended upon certain conditions - including Webster's failure to
provide updated financial information. Accordingly, Webster could not have reasonably
relied on any alleged oral promise to the contrary. See Gold Standard, Inc., 915 P.2d at
1069 (quoting Russell Corp., 434 S.E.2d at 718 (ff[a]ny oral representations ... were
superseded by the subsequent writing and provide no basis for reasonable detrimental
reliance on an understanding contrary to that writing.")). Therefore, the trial court
correctly dismissed her fraud claims.
As demonstrated above, the trial court applied the proper legal standards to
Chase's Motion to Dismiss. Accordingly, the Court should affirm dismissal of Webster's
suit.
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n.

THE TRIAL COURT CORRECTLY DETERMINED THAT
WEBSTER FAILED TO STATE ANY CLAIMS AGAINST CHASE

Webster's entire appellate argument is based solely on whether the trial court
applied the proper legal standards to Chase's Motion to Dismiss. (PL Br. at 22-37.)
Because Webster does not argue the merits of the Motion to Dismiss, she has forfeited
those issues. See Pixton, 809 P.2d at 751 ("Generally, where an appellant fails to brief an
issue on appeal, the point is waived."). In the event this Court determines Webster has
not waived those issues, they are addressed below.
Whether Defendant's Motion to Dismiss was properly granted is a question of law
reviewed for correctness. West, 872 P.2d at 1004. In this case, the trial court correctly
held that Webster failed to state any claims against Chase.
A.

Webster Failed To State A Claim For Breach Of Contract Because The
HELOC Agreement Permitted Chase To Suspend Further Advances If
Updated Financial Information Was Not Provided

Webster's breach of contract claim fails because she did not allege performance on
her part or any breach on Chase's part. See Pair v. Axiom Design, L.L.C., 2001 UT 20, \
14, 20 P.3d 388 (elements of a breach of contract claim include "performance by the
party seeking recovery" and "breach of the contract by the other party").

Under

Webster's HELOC agreement,5 she was obligated to provide, at Chase's request, a

5

The HELOC agreement provides that all of Webster's obligations under the agreement
are material, including Webster's "obligations to ... provide documents and information
to [Chase] (such as updated financial information)." (R. 60-61, 649-50) Under Rule
10(c), the agreement - which is attached to Webster's complaint - controls over contrary
allegations. GFF Corp., 130 F.3d at 1385 (court need not accept as true allegations
contradicted by exhibit central to plaintiffs claim); Utah R. Civ. P. 10(c) ("An exhibit to
a paper is a part thereof for all purposes.").
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"current financial statement," and her failure "to provide documents and information to
[Chase] (such as updated financial information)," would put her in default of the
agreement. (R. 60-61, 649-50) Chase requested a recent paystub, a completed IRS Form
4506-T (which would enable Chase to obtain a summary of a tax return), and any other
income information Webster wished to provide. (R. 55, 638) Webster did not, and
cannot, allege that she provided the requested information. Accordingly, Webster was in
default in the agreement and Chase could suspend additional advances from the HELOC
account. (R. 60-61, 649-50)
Below, Webster conceded that the HELOC agreement requires her to submit at
Chase's request "documents and information ... (such as updated financial information),"
"a current financial statement," or "a new credit application." (R. 60-61, 649-50) Any
ordinary definition of "financial information" includes the information Chase sought. See
Panos v. Olsen & Assocs. Constr., Inc., 2005 UT App 446, \ 15, 123 P.3d 816 ("We
interpret contract terms fin accordance with their plain and ordinary meaning1 within the
four comers of the document.") (quoting Vill Inn Apts. v. State Farm Fire & Cas. Co.,
790 P.2d 581, 583 (Utah Ct. App. 1990)). The adjective "financial" means "pertaining to
monetary receipts and expenditures; pertaining or relating to money matters; pecuniary."
See

Random

House

Unabridged

Dictionary,

available

http://dictionary.infoplease.com/financial (last visited April 17, 2012).

at

All of the

information Chase requested pertained to Webster's monetary receipts - specifically,
information regarding her income. (R. 55, 638)
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Under the HELOC agreement, Webster's failure to provide the requested updated
financial information was a material breach that permitted Chase to suspend additional
advances from the account. Therefore, even accepting Webster's factual allegations as
true, and drawing all reasonable inferences in her favor, the trial court correctly held that
she failed to state a claim for breach of contract.
B.

Webster Failed To State A Claim For Breach Of The Covenant Of
Good Faith And Fair Dealing Because She Cannot Use The Covenant
To Nullify Rights Granted Under The Agreement

Just as Chase's suspension of the HELOC account did not breach the agreement, it
did not breach the covenant of good faith and fair dealing. Therefore, the trial court
correctly dismissed Webster's claim.
The covenant of good faith and fair dealing is implied in most contractual
relationships. Andalex Res., Inc., 871 P.2d at 1047 (citing St. Benedict's Dev. Co. v. St.
Benedict's Hosp., 811 P.2d 194, 199 (Utah 1991)). Under the covenant, "the parties
promise that they will not intentionally or purposely do anything that will destroy or
injure the other party's right to receive the fruits of the contract." Id. That is, "the party's
actions must be consistent with the agreed common purpose and justified expectations of
the other party." Id. (citing Restatement (Second) of Contracts § 205 comment a (1981)).
"However, the covenant of good faith and fair dealing cannot be construed to establish
new, independent rights or duties not agreed upon by the parties." Id. at 1048 (citing
Brehany v. Nordstrom, Inc., 812 P.2d 49, 55 (Utah 1991)). "Nor can a covenant of good
faith be used to nullify a right granted by a contract to one of the parties or to require a
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party vested with a contract right to exercise that right in a manner contrary to that party's
legitimate self-interest." Brehany, 812 P.2d at 55.
In this case, Webster cannot use the covenant of good faith and fair dealing "to
nullify a right granted" by the HELOC agreement - Chase's right to require updated
financial information and to suspend additional advances when Webster failed to provide
that information. See Brehany, 812 P.2d at 55. Accordingly, the trial court correctly
determined that Webster failed to state a claim for breach of covenant of good faith and
fair dealing.
C.

Webster's Fraud Claims Fail As A Matter Of Law

Other than the adequacy of her pleading, Webster makes no argument on appeal
regarding the correctness of the trial court's dismissal of her fraud claims. (PL Br. at 3336) Therefore, she has waived the issue. See Pixton, 809 P. 2d at 751 ("Generally, where
an appellant fails to brief an issue on appeal, the point is waived."). Even if the Court
determines that Webster has not waived the issue, the trial court correctly dismissed her
fraud claims because they failed as a matter of law.
1.

Webster's fraud claims fail because she could not have reasonably
relied on any representation contrary to the HELOC agreement which
gave Chase the power to suspend additional advances

Webster's HELOC agreement permits Chase to "suspend additional advances"
where Webster fails to "provide documents and information to [Chase] (such as updated
financial information)." (R. 60-61, 649-50) Webster cannot claim that she was justified
in relying on a supposed "guarantee" that she would have access to the HELOC funds
while she was in nursing school because, "[u]nder the law of this state, a party cannot
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Machine-generated OCR, may contain errors.

reasonably rely upon oral statements by the opposing party in light of contrary written
information." Gold Standard, Inc., 915 P.2d at 1068 (citing Rubey v. Wood, 373 P.2d
386, 387-88 (Utah 1962)).
The agreement Webster signed provided that additional advances from that
account could be suspended upon certain conditions - including Webster's failure to
provide updated financial information. (R. 60-61, 649-50) Accordingly, as a matter of
law, it was not reasonable for her to rely on an alleged oral statement contrary to her
HELOC agreement. Gold Standard, 915 P.2d at 1068. "Any oral representations ... were
superseded by the subsequent writing and provide no basis for reasonable detrimental
reliance on an understanding contrary to that writing." Id. For this reason alone the trial
court correctly dismissed Webster's fraud claims. (R. 331)
2.

Webster's fraud claims fail because the alleged misrepresentation did
not concern a presently existing fact

A fraud claim must concern a representation concerning a presently existing fact.
Andalex Res., 871 P.2d at 1046. Generally, a "misrepresentation of intended future
performance is not a 'presently existing fact1 upon which a claim for fraud can be based
..." Id. at 1047. Webster alleged only that she was guaranteed that in the future she
would have access to her HELOC account when she went to nursing school, {e.g., R. 26,
605-06) A promise to perform a contract in the future is not a representation concerning
a "presently existing fact" and generally cannot support a fraud claim. Andalex Res., 871
P.2d at 1046; see also Petro Source Corp. v. Foreland Corp., No. 2:00CV306K, 2000
WL 33363257, at *3-4 (D. Utah. Sept. 21, 2000) (dismissing fraud claim where plaintiff
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alleged that defendant "misrepresented that it would perform in the future, as required by
the agreement").
Webster tried to circumvent this deficiency in her complaints by stating that the
alleged guarantee was made at the time she entered into the HELOC, "knowing that those
promises were not true" and made with "no intention of honoring the HELOC Agreement
with Webster, for the purpose of enticing Webster into entering into the HELOC
Agreement." (R. 24-25, 29-30, 358, 67-68) While it is true that a fraud claim can be
based on a promise of future performance where "at the time of the representation, [the
party making the representation] did not intend to perform the promise and made the
representation for the purpose of deceiving the promisee," Andalex Res., 871 P.2d at
1047, Webster cannot state a fraud claim by simply reciting these elements. See Armed
Forces Ins. Exch. v. Harrison, 2003 UT 14,116, 70 P.3d 35 ("[T]he mere recitation by a
plaintiff of the elements of fraud in a complaint does not satisfy the particularity
requirement."); see also Twombfy, 550 U.S. at 555 (to defeat a motion to dismiss, a
Webster cannot rely on "labels," "conclusions, and a formulaic recitation of the elements
of a cause of action"). To state a claim for fraud based on a representation of future
performance, Webster has to allege "facts or circumstances" suggesting that defendant
"knew or even should have known that the alleged representations" of future performance
were false. See Petro Source Corp., 2000 WL 33363257, at *4. Webster alleged no facts
suggesting that, at the origination of her loan, WaMu guaranteed that she would have
access to her line of credit in the future, while knowing that her HELOC account would
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be suspended two years later because, in the future, Webster would fail to provide
updated financial information.
Because, for the reasons stated above, the trial court correctly determined that
Webster's fraud claims failed as a matter of law, the Court should affirm dismissal.
D.

Webster Failed To State Claims For Tortious Interference Or
Intentional Infliction of Emotional Distress

1.

Webster failed to state a claim for tortious interference

Webster asserted two claims for tortious interference. First, she alleged that
"Chase" interfered with her existing economic relations because when she entered into
the HELOC agreement in 2007, she gave up "employment, contracts, and [her] major
source of income" to attend nursing school. (R. 33-34, 621) Second, Webster alleged
that Chase interfered with her prospective business relations because she can no longer
take additional advances on her HELOC account and, as a result, "will have a much more
difficult time completing her Senior Year of Nursing School." (R. 38, 624) If she cannot
complete nursing school in the future, Webster alleged, she will not become a registered
nurse and her potential employment opportunities and earning ability will be impaired.
(R. 38-39, 624) Both claims fail as a matter of law.
The elements for tortious interference under either of Webster's theories are:
"(1) that the defendant intentionally interfered with the plaintiffs existing or potential
economic relations, (2) for an improper purpose or by improper means, (3) causing injury
to the plaintiff." Giusti, 2009 UT 2, % 65 (citations omitted). An "improper purpose"
means the defendants "predominant purpose was to injure the plaintiff," while "improper
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means" are present where the means violate the law or include violence, threats, deceit, or
misrepresentation. St. Benedict's Dev. Co., 811 P.2d at 201.
In this case, Webster has not alleged any intentional interference by Chase for an
improper purpose. As demonstrated above, Chase did nothing improper in connection
with Webster's HELOC account. The HELOC agreement permitted Chase to request
updated financial information from Webster and to suspend additional advances from
account if she did not provide the requested information. (R. 60-61, 649-50) As the trial
court correctly stated, Chase did "nothing more than exercise its contractual rights under
the [HELOC] agreement[.]" (R. 33, 331)
Webster's tortious interference claim also fails because she does not allege that
Chase used improper means to induce or cause a third party to either terminate a business
relation with Webster, or to not enter into a relationship in the first place. See Bower v.
Stein Eriksen Lodge Owners Ass'n, Inc., 201 F. Supp. 2d 1134, 1143 (D. Utah 2002)
(applying Utah law and holding that tortious interference claim requires "the existence of
a third party with whom [defendant] allegedly intentionally interfered") (emphasis in
original); SliceX, Inc. v. Aeroflex Colorado Springs, Inc., No. 2:04-CV-615, 2006 WL
1699694, at *2-3 (D. Utah June 15, 2006) (applying Utah law). Webster alleged only
that she gave up unspecified contracts and employment, not that Chase induced or caused
some third party to terminate an agreement with Webster. Likewise, Webster did not
allege that Chase caused or induced a third party to avoid a business relation with
Webster. She alleged only that, if she does not finish nursing school, her opportunities
for employment will be diminished. (R. 38, 624) Accordingly, because Webster alleged
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no intentional interference directed at a third party, her claims were correctly dismissed.
See Bower, 201 F. Supp. 2d at 1143; SliceX, Inc., 2006 WL 1699694, at *2-3.
2.

Webster failed to state a claim for intentional infliction of emotional
distress

To properly state a claim for the tort of intentional infliction of emotional distress,
a plaintiff must plead facts that demonstrate that the defendant intentionally
engaged in some conduct toward the plaintiff, (a) with the purpose of
inflicting emotional distress, or, (b) where any reasonable person would
have known that such would result; and his actions are of such a nature as
to be considered outrageous and intolerable in that they offend against the
generally accepted standards of decency and morality.
Oman v. Davis Sck Dist., 2008 UT 70, f 51, 194 P.3d 956 (emphasis in original)
(quoting Bennett v. Jones, Waldo, Holbrook & McDonough, 2003 UT 9, f 58, 70 P.3d
17) "Due to the highly subjective and volatile nature of emotional distress and the
variability of its causations, the courts have historically been wary of dangers in opening
the door to recovery thereof." Id.
In this case, Chase requested updated financial information from Webster. (R. 55,
638) When Webster did not send in the requested information - as she was obligated Chase suspended additional advances from the account, as permitted by the HELOC
agreement. (R. 60-61, 649-50) Below, Webster alleged she telephoned Chase to request
that it reinstate her account, and Chase refused. (R. 44, 629) Webster pleaded no facts
suggesting Chase committed outrageous acts outside the bounds of decency with the
purpose of inflicting emotional distress. She alleges only the suspension of an arm's
length contractual agreement, which, as a matter of law, is insufficient to state a claim for
intentional infliction of emotional distress. Cf. Larson v. SYSCO Corp., 767 P.2d 557,
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561 (Utah 1989) ("While termination can be an emotionally distressing event in one's
life, mere termination alone does not constitute the intentional infliction of emotional
distress."); Sperber v. Galigher Ash Co., 747 P.2d 1025, 1028 (Utah 1987) (termination
from employment coupled with false reason for discharge does not "rise to the level of
outrageous or intolerable conduct necessary for a claim of emotional distress");
Zoumadakis v. Uintah Basin Med. Or., Inc., 2005 UT App 325, ^ 8, 122 P.3d 891
(termination of employment coupled with derogatory remarks about plaintiff does "not
constitute the kind of outrageous conduct required to support the cause of action").
Therefore, the trial court correctly dismissed Webster's claim for intentional infliction of
emotional distress.
Because the trial court correctly determined that Webster failed, as a matter of
law, to state claims any claims against Chase, the Court should affirm dismissal of
Webster's suit.
III.

THIS COURT SHOULD AFFIRM THE TRIAL COURT'S DENIAL
OF WEBSTER'S MOTION TO ALTER OR AMEND

Although Webster's Notice of Appeal states it is from both the trial court's order to
dismiss her lawsuit and its order denying her Motion to Alter or Amend, in her brief on
appeal Webster neither argues, nor seeks relief, with respect to the denial of her motion.
Webster solely argues that the trial court improperly dismissed her lawsuit. (PI. Br. at 2237) Because Webster has failed to brief the issue of whether the trial court abused its
discretion by denying the Motion to Alter or Amend, the issue is waived and the Court
should affirm the judgment below. See Pixton, 809 P. 2d at 751 ("Generally, where an
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appellant fails to brief an issue on appeal, the point is waived."). Even if the Court
determines that Webster has not waived the issue, the Court should affirm judgment
because the trial court did not abuse its discretion which it denied Webster's Motion to
Alter or Amend.
Pursuant to Rule 59 of the Rules of Civil Procedure, Webster moved the trial court
for an order altering and/or amending its May 25, 2010 dismissal order. Whether a Rule
59 motion to alter or amend was properly denied is reviewed for an abuse of discretion.
Kappos, 2011 UT App 320, ^ 11. A reviewing court "can properly find abuse only if no
reasonable person would take the view adopted by the trial court." Goggin v. Goggin,
2011 UT 76, t 22, 267 P.3d 885 (quoting T-Mobile USA, Inc. v. Utah St. Tax Comm%
2011 UT 28, \ 41, 254 P.3d 752 (alterations omitted) (internal quotation marks omitted)).
Webster has failed to identify any manifest error of law in the order denying her
Motion to Alter or Amend. In addition, the record demonstrates the trial court applied
the correct legal standards to Chase's Motion to Dismiss. (R. 390-91,411)
Further, the court was correct to refuse to consider facts never previously alleged because
the sole basis of Webster's motion was alleged error of law. Moreover, the court
correctly refused to consider new arguments in Webster's Reply in support of her Motion
to Amend. Accordingly, because Webster waived the propriety of the trial court's denial
of her Motion to Alter or Amend, and because, even if the issue was not waived, the trial
court did not abuse its discretion in denying her Motion to Alter to Amend, this Court
should affirm the judgment below.
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CONCLUSION
For the reasons stated above, the trial court correctly dismissed Webster's lawsuit
and denied her Motion to Alter or Amend. Therefore, the Court should affirm the
judgment of the trial court.

,-p&~

DATED this &-C day of April, 2012.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
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Attorneys for Appellee
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.This WaMu Equity Plus(TMI Agreement and Disclosure ("Agreement") governs your home equity line of credit account (the "Credit
Line") issued by Washington Mutual Bank, fsb (the "Bonk') and secured by the property identified below. In this Agreement, the
words "Borrower/' "you" and "your" mean each and all of the persons who signs this Agreement. The words *'wc," "us" and *"our"
mean the Bank or any successor or assign. The "Effective Disbursement Date" means the date on and after which you may begin
to receive credit advances ("advances"! from the Credit Line. The word "Card" means oach credit card that can be used to obtain
advances on the Credit Line, whether Jn the form of purchase transactions, cash advances or otherwise. The "Maturity Date" is the
date that is thirty (30J years following the Effective Disbursement Date. Our "business days" ere Mondays through Friday*, bul
federal legal public holidays are excluded, You«nd we agree as follows:
1. Promise to Pay. Y o u promise to pay to us, or our order, all advances from the Credit Line plus all FINANCE C H A R G E S , fees,
charges, expenses and other amounts required by the terms of this Agreement. AH amounts outstanding under the Cr*»*ir Line
that ore covered by the Fixed Hate Lcj£ Option described In Section 24 below are sometimes rofcrred to in this AgreejHsnt as
"Fixed Rate Loans." All other a m o u j - outstanding under tha Credit Line are sometimes referred to in this Agree.?„»nt as
"Variable Rate Advance." Unless other, rise provided in this Agreement, any amounts charged to the Credit Line shall be treated
as Variable Rate Advances. If thero is more than one of you, each is jointly and severally liable under this Agreement. Each
Borrower alone may cancel the Credit Line, receive advances from the Credit Line and, except as stated below, take all actions
with respect 10 the Credit Line. Each of you requests that we issuo each Borrower a Card.
Your use of the Card at Automated Teller Machines ("ATMs") Is subject to our rules relating to A T M transactions.
2 . Crodlt Limit. This Agreement covers a revolving line of credit In tha amount of
$54,500.0*0
(the "Credit Limit").
During l h * Draw Period described below, you may obtain advances from the Credit Line up to the Credit Limit, repay any portion
of the amounts advanced and obtain additional advances up to tha Credit Limit, ff there is more than one of you, aach of you
alone has the right to borrow up to the full amount of the Credit Limit and each of you is liable for all advances made to any of
you. You agree not to request or obtain an advance that will make the Credit Lino balance exceed the Credit Limit. We may, at
our option, make advances in excess of the Credit Limit. At our request, you will immediately repay the amount by which the
balance of the Credit Line exceeds the Credit Limit.
3 . Security Instrument. T o secure the performance of your obligations under this Agreement, one or more of you is giving us a
deed of trust, deed to secure debt, mortgage or other security agreement fthe "Security Instrument") o n real property located at: •
B25 THREE FOUNTAINS Clfl UNIT 1,1 SALT LAKE CITY, Ul B4107-5239
.and other property described therein fthe *Property"). If the title to the Property is hold by a trust, references In this A.greemont.
to "you" and "your" shall Include, with respect to the Property end BS applicable, a person who is signing the Security Instrument'
as a trustee of the trust. The Security Instrument secures all advances and other amounts owed under this Agreement as well as
alter-aequired property located on or attached to the Property. You agree to perform all of your obligations under the Security
instrument. Regardless of the terms of any other security instrument that you have with us, no personal or rool property, utliw
than the Proporty, secures yuur obligations Under this Agreement.
Tlie Security Instrument contains the following pruvislons relating to certain sales end transfers of the Property;
_
_.:.
The loan Is personal to Grantor and the entire debtsjiall becomejmmecfiately due end payableln full updh*8~ny sale of other transfer
of.jhe Property, or-any interest-therein by trm* Grantor"including, without limit, any further oncumbrance of the'Property.

You will perform on a timely basis all payment and other obligations under the terms of any othor dood of trust, mortgage, deed
to secure debt ui other security agreements or leases on the Property, as well as under any note or other obligation the
performance of which is secured by the same.
4. Draw Poriod and Post Draw Period; Paymonta. Y o u may obtain advances from the Credit Line for u p to ten (10) years after
the Effective Disbursement Date (the "Draw Period"). At our option, we may extend the Draw Period for up to two (2J additional
periods of ten (101 years each. The period of time, if any, between the end of the Draw Period and the Maturity Date is the
"Post Draw Period." If the Draw Period Is for ten (10) yoars.tha Post Draw Period will be for twenty (20) years. If the Draw
Period is for twenty (20) years, the Post Draw Period will be for ten (10) years. II the Draw Period is for thirty (30) years, there
will not be a Post Draw Period. During the Post Draw Period, if any, you will no longor be oblc to obtain advances from the Credit
Line.
Payments for both Variable Rate Advances and any Fixod Roto Loans aro due monthly. The payment due date (the "Payment
Due Dote") may be dillerent for Variable Rate Advances and Fixed Rate Loans end each Fixed Rate Loan may have its o w n
Payment Due Date. The Payment Due Dete will bo stated in your periodic billing statement (the "Periodic Statement") or, if
applicable, on any payment.coupons that we provide you.
For Vorioble Rale Advances, your minimum monthly poyment P'Minimum Payment") during both the Draw Period and any Post
Draw Period will be equal to all accruod and unpaid FINANCE C H A R G E S , late fees and other fees and charges described below,
plus any past due amounts and any outstanding bolanco of your Credit Line in excess of your Crodit Limit. Paying the Minimum
Payments will not repay the principal that is outstending on the Credit Line. Y o u will be required to pay the entire outstanding
balance of the Variable Rate Advances (tonothor with all nccrued and unpaid FINANCE CHARGES relating to the Variable Rate
Advances and all other related amounts that you owe undor this AgreementJ in a single Balloon Payment on the Maturity Dote.
We aro not obligated to refinance any amount duo on the Maturity Date. Your payments for any Fixed Rate Loans are described
in Section 24 belov/.
For both Variable Rate Advances and Fixed Rato Loans, the following shall apply to payments. Payments must be made in U.S.
Dollars. All payments shall be mailed, postage prepoid, to tho address that appears on your Periodic Statement (or. if applicable.
on any paymont coupons thai w e provido you) for rccoipt of payments. Any payments that arc not received on a business day,
or that are received after 5:00 p . m . (prevailing Pacific Timo) on a business day, will be treated as having been received on the
next following business day. W o can accept and apply any lato or partial payment!-., or paymentc marked "Payment in Full" or
similar statement, oi with a request to apply a payment in a particular manner, to amounts you owe as set forth in this
Agreement without liability on our p a n and without losing any of our rights under this Agreement. You will not moke payments
from funds obtained from the Credit Lino or any o l f w line of crodit from the Bank or any of its affiliates.
You will be required to send us one payment for tho Variable* Rate Advances a n d an additional separate payment for each Fixed
Rate Loan. Each payment will nVsl ho applied to accrued and unpaid periodic FINANCE CHARGES, then to any principal due, then
lo other FINANCE CHARGES, thon to other fees and charges and then to tho unpaid principal balance. II you make a payment
but <Jo not specify whore it should be applied, we will apply the payment in our discretion to outstanding Fixed Rate Loan(s)
and/or Variable Rate Advances.
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5. Periodic FINANCE CHARGt.- .DailyPeriodic *RaYo; . - A N N U A T ^ E R C
on -which periodic F I N A N C E
CHARGES begin-to accrue "win" depend upon the ".type df.'advahc& you obtainrfrorn-the-Crodft Lino. Periodic FINANCE C H A R G E S
will begin to accrue fiom the dale that we initiate a-wire transfer, the date that you reouest an advance from one of our Financial
Centers, the effective date of a Card transaction, the effective, dare of your wlthdrawalof-funds from an A T M , Iho date (liat a
Check fas defined below) is processed by us, the date of any Incraase to tho balance of the Variable Rate Advances in
acco/dance with section 14(c), sect/on 24(fc)(iii) or section 24(l)(fil) bolow. tho d a u (hat.wo.pr.Bpafo. a check-to'fund o Fixed-Rate
. .L°3n,pnJb.e.£WecHVc Disbursement-Date-or, thereafter; on*lhe effective dato "of the conversion of all or any portion of the
Variable Rate Advances and/or one or more existing Fixed Rate Loans into a now-Fixod Roto Loan end. for any other types of
advances," the date the advance Is made. Periodic FINANCE CHARGES wllf continuo to accrue until all amounts subject 10 the
periodic FINANCE CHARGE are paid in full. There is no free ride period that would allow you to avoid paying a periodic FINANCE
CHARGE on advances from the Credit Line.
During both the Draw Period and apj*Post Draw Period, the periodic FINANCE C H A R G E on the Variable Rate Advarfcos lor each
billing, period is a function of the Daily Periodic Rote fas described below) shown on your Periodic Steromeni, the Average Dally
Balance (as described below) shown on your Periodic Statemonl, end tho numbor of days in the billing period, as follows:
fa) The Daily Balance of your Variable Rate Advances for each day of tha billing period will bo all VarirMa Rate Advances
due at the beginning of thajg^jy. plus all n o w Variable Rate Advances (including, without limitation, any i n c a s e to tho balance
of the Variable Rate A d v a r ^ . ; in accordance wirh Section 14(c), eecrion 24(k)(ifI) or section 24ff)(ifi) below? less oil payments
.and credits relating to Variable Rate Advances received thai day. Nothing in this Section 5 authorizes you to obtain advance.*;
from tha Credit Line during the Poet Drow Period.
(b) The Average Daily Balance is tho s u m of the Dally Balances of all days in the billing poriod divided by the number of doys
in the billing period.
fc) The ANNUAL PERCENTAGE R A T E and Daily Periodic Reto moy vary. Except os stated bafow, the A N N U A L
PERCENTAGE HATE will be equal to the sum of the "Index" (as describod below) plus a margin of
0.220
percentage points
(the "Margin"), and the Daily Periodic Rote will be oqual to the A N N U A L P E R C E N T A G E R A T E divided by 3 6 5 (366 in 0 leap yeor).
The amount of the Margin stated above wlfl be effected by how you docido to make payments on the Variable Rate Advances.
You may decide whether to moke payments o n your Variable Rata Advances by'making direct paymonts to us or by authorizing
• automatic loan payments from an account that you designate (which is our "Auto Pay* service). Your decision whether or not to
authorize our Auto Pay service will not affocl tho avellablh'ry of the Verlabla Rate Advances. If you authorize) our Auto Poy service
for the Variable Rata Advances, tha Margin stated obove will be discounted (that Is, Jt will be reduced) b y either 0 . 2 5 0 % . if the
account you designate to moke the Auto Pay payrnems lis maintainor with W A S H I N G T O N M U T U A L B A N K . FSB, or O.OUO % , if
thaf account is maintained with an Institution other than WASHINGTON M U T U A L B A N K . FSB If .you do not authorize our A u t o 1
'. Pay service initially, but subsequently do 50, tha discount will be'put Into effect as of e dato that wo selected. If you have not
authorized our Auio Pay service, the Initial Dally Periodic Rate that is In effect for tho Variable Rata Advances is 0 . 0 2 3 2 0 5 %
(ANNUAL PERCENTAGE R A T E of
B.470
%). If.you have authorized our Auto.Pay service and the account you dejripnalc to
make the Auto Pay paymonto a molntalned with WASHINGTON M U T U A L B A N K . FSQ the Initial Dally Periodic Rate that is. in
effect for the Variable Rate Advances Is
0.022S21 % (ANNUAL PERCENTAGE R A T E of
B.220
%). If you, have
author/zed our Auto Pay service and the account you rtesignaled to moke tho Auto Pay payment* Is maintained with, ^.institution
other than WASHINGTON M U T U A L BANK, F S p the Initial Dally Periodic Rate that is in effect for the Variable Rate Advances is
0.023205 % (ANNUAL PERCENTAGE R A T E of
B.470
%).
Except as otherwbo provided In this Section Sfc) r the A N N U A L PERCENTAGE R A T E . n n d Daily Periodic Rate will change,
beginning on tha day following the Effective Disbursement Date on each day that the Index changes. The Dally Periodic Rato will
novor be more than
0.049315 % (corresponding to 0 maximum A N N U A L P E f l C E N T A G E R A T E of ^
1B.O00
%) and the
D'aiJy Periodic Rote win never be less than
0 . 0 0 0 0 0 0 % (correoponding to o minimum A N N U A L ^ P E R C E N T A G E - R A T E - o f
0.000
9o). Increases lr^the D ^
Payment
• • and periodic HWANGE'CHARGES and, if lhaoo rotoa are increased In l h e last billing period prior to the Maturity Date, -then your
Balloon Paymeni due on the Maturity Data will also increase.

-

•
Promotional halts. If this box Is chfiCknrt. then the initial Daily Poriodio Rato will not be determined as described above in
this Section 5(c). but instead will be
N/A
% (ANNUAL PERCENTAGE R A T E of
N/A
%l
These are called
."Promotional Rates."' However, if you receive Promotional Rates, you authnnVn our Auto Pay corvioo for the Variable Rate
'AffvAficwK,
and tho
account
you
doolyuutu
to
mak'w
(Jw
Auto
Pay
payments
is
maintained
wfth
WASHINGTON MUTUAL BANK. FSBthen the Initial Daily Periodic Rate will be
N/A •
% ( A N N U A L P E R C E N T A G E R A T E of
N/A
%). If you receive Promotional Rates, you euthorfze our Auto Pay service for the Variable Rate Advances, and the- •
account you designate to make the Auto Pay payments Is maintained with a financial institution other than
WASHINGTON MUTUAL BANK. FSB then the initial Daily Periodic Rate wiH be
N/A
% (ANNUAL PERCENTAGE R A T E ol
N/A
%). II you did not authorize our Auto Poy service initially, but subsequently do so, the discount will be pur into
effect as of a date that we" select. If you receive Promotional Rates, the Daily Periodic Rate and A N N U A L P E R C E N T A G E RATE* will change, as described above In this Section 5(c), beginning on
N/A
-

. If you have authorized our Auto Pay service for the Variable Reto Advances and thereof tor tha Auto Poy service for the Variable
Rate Advances is terminated by you or us for any reason, the discount that you have received on the Margin for the Variable Rate
Advances win bo eliminated. Specifically, the Margin will increaso on tho day that tho Auto Pay service is terminated by
• 0 . 2 5 0 % if the account designated to make tho Auto Pay payments is maintained with W A S H I N G T O N M U T U A L B A N K . FSBQr
0.000 % ff that account is maintained with any other institution. If the account designated lo make Auto Pay payments is
• changed from an account maintained at W A S H I N G T O N M U T U A L BANK. FSBto an account maintained at any other institution,
the discount that you hove received on the Margin for the Variable Rate Advances will be reduced. Specifically, the Morgin will
increase by
0.260 % on tho day the account designated to make Auto Poy payments is changed to an account maintained at
onother institution In any such ovent, the Increase in tho Morgin will result In 0 simultaneous increase in the A N N U A L
PERCENTAGE RATE (subject to any further increases or docroasos that result fr«?n a change in the Index) for the Variable Rote
Advances b y the same amount U'.c. by 0.250 % or 0 . 0 0 0 % , as applicablo), - A * / the Daily Periodic Rate for the Variable Rote
.•y^dvances will also be simultaneously changed to an amount that ts equal 10 th»**.ew A N N U A L . P E R C E N T A G E R A T E divided by
J O 5 (366 in a loap year).
If you ore receiving Promotional Rates, and you have authorfced our Auto Pay service for the Variable Rate Advances, and
thereafter the Auto Pay service for the Variable Rate Advances is terminated* by you or us for any reason, the Daily Periodic Rate
will incrcose on tho day of the termination to
N/A
% (ANNUAL PERCENTAGE R A T E of
N/A
VoJ. if the account
designated to make the Auto Pay payments is maintained with WASHtNGTON M U T U A L B A N K . FSB and the Daily Periodic Rote
will increase on the day of the termination to
N/A
% (ANNUAL PERCENTAGE R A T E of
N/A
%). if that account
Is maintained with any other financial institution. If the account designated to mako A u t o Pay payments is changed Irom an
account maintained at WASHINGTON M U T U A L BANK. FSB to an account maintained al any other institution, the- Daily Periodic
Rate wilt increase on the day of the change to
N/A
% (ANNUAL PERCENTAGE R A T E of
N/A
%1. Following
the Promotional Rotes period, the higher Margin. Daily Periodic Rale and A N N U A L P E R C E N T A G E R A T E described above will
apply.
Following any termination of our Auto Pay service, the increased Daily Periodic Rate and A N N U A L P E R C E N T A G E R A T E wiB not
bo greator than lhe maximum D8ily Periodic Rate and A N N U A L PEflCENTAGE R A T E slated above. Increases in the Daily Periodic
1
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Rale and ANNUAL'PERCBn&&bifto1£iw^
end, if those rates
ere* increas'ed'Jn the laVtIb7lling* period rprior:to the. Maturity Date, then your Balloon Payment-due on the Maturity Date will also
increase.
.«-... . . i.
••
(d) The "Index" fsihe Prime R3te.as-most recently.published by The Waff Streot Journal in Its "Money Rotas" tabic. If more
than one Prime Rate is identified in this table, the.lndex sholl bo the highasl of such retes. If the Indox. or anysubsritute Index,, is
no longer available, we will choose a now Index^Jhej^ew.fndox.wJILhavo a-hlslorlco) movement substantially slmlfar'Vo that of
the-prior-Index and the 'Margin "wlUb^cHangaSsolbBttbo
new Jndax plus. tho. Margin will result in an ANNUAL PERCENTAGE
RATE that is substantially simifarrto the-ANNUAL'PERCENTAGE RATE In effoct at'the tima the prior Indox becomes unavailable
(plus any increase in the Margin that results from any termination of the Auto Pay service or any change in the account
designated to make Auto Pay payments, as described in Section 5(c)].
(e) The Daily Periodic Rate may change within-a single billing period. If only one Dolly Periodic Rote Is In effect during the
billing period, the periodic FINANCE CHARGE for the billing porlod will be equal to the Average Daily B8jancc multiplied by the
epplicable Dally Periodic Rate, and then multiplying that amount by tho number of doya In the billing period. If there is moro than
one Daily Periodic Rate within a biding period, (he periodic FINANCE CHARGE for the billing poriod will be calculated by: ID
calculating a periodic FINANCE CHARGE for each Daily Periodic Rata by first multiplying that Dally Periodic Rote by the Average
Oaily Balance, end by then multiplying that amount by the number of days that such Dally Porforj^ Rate Is in effect during the
billing period, ondvfe. by then adding together the periodic FINANCE CHARGES thot arc so determiH&for each such Dolly Periodic
Y
Rate.
~?f.
The ANNUAL PERCENTAGE RATE for both tha Variable Rate Advances and tho FJxod Rate Loans do not include costs other than
intorest. The periodic FINANCE CHARGE and ANNUAL PERCENTAGE RATE for tho Fixed Rate Loons are described in Section
24.
6. Variable Rate Advances. Provided you are not In default and your right to obtain advances hos not been terminated,
suspended or cancelled, you may obtain Variable Rate Advances during tho Draw Period on and after the Effoctive Disbursement
Date. The Effective Disbursement Date shall be 8 dato that wo specify, which shall follow the expiration of any rescission period
required by applicable law, our acceptance of this Agreement end your meeting of ail conditions for the Credit Line. Afl
* advances, other than by Card transections outside the United States, -shall be In U.S. Currency. You may obtain Verlablo Rate
Advances as follows:
la; Writing a preprinted check ("Chock"] that we supply to you for use with your Crodlt Line. Tho signature of only-one •
Borrower is required for oach Check.
(b) Using the Cerd to effect purchases, obtain cash advancos at authorized ATMs fusing the separate Personal Identification
Number ("PIN") that we will supply to each of youj, obtain cash advanoes at other locotions or otherwise obtain advances.
fc] Requesting an advance in parson at any of our Financial Centers. You will neod to provide acceptable identification to
obtain en advance.
(d) A wire transfer of funds to an account that you designate. Wire transfers are subject to our rules governing wire transfer
transactions.

You authorize Us (o make available additional means of obtoining advances. Those advances will also be subject to this *
•"" Agreement.
In addition, the balance of the Variable Rate Advances may be increased in aocordance with Section 14(c), section 24(ki(ifiJ or.
• section 24fl)()ilJ below.
.
. • . " ' . • .
• 7 . Minimum Advancosand Other Limitations. Ennh Variable Raj8_/\u*yonco, other.than-a purchase transaction with'fl'CorrJi'must'
_be..npA.loGojmon £.100:00.-We may/at our option/ 'make' Variable fi«8 Advanooo of leas then 3100.00. At our optjon, wo-mey. (but reserve the right nol to) honor any requests for advances in tha following circumstances:
(a) Your credit privileges have: been cancelled, suspended or terminated.
fb) Your Credit Limit is currently exceeded or would be exceeded If we honored the advance requested,
(c) Your Check Is post-dated [written and presented b»fore the doto on the Item) oi *U!w dated (presented more than six (61
• months after the date of the ItemL
(dj Your Chook bears a restriotion or notatioa
*
(ft) Your Chock* havn boon roported loot or olulun or. If atlvmivtus requiring d PlN have been authorized, you have reported
That your PIN has been compromised;
it) You are fn material default .of this Agreement or would be so If we honored ihe advance request
(g) We receive conflicting instructions or domands.fromanyofyou.
(hj You hovo asked us lo prepare a payoff demand statement setting forth the amounts required to satisfy your obligations
under this Agreemont.
You agree to hold us harmless from and indemnify us against any claim or loss the payee or any other endorser or depositing or
collecting bank may assert regarding-such restrictions, notations or post or sxeh dared Items. You further agree to indemnify and
hold us harmless for any claim or loss relating to honoring or refusing to honor any instructions or demands which w e believe may
be conflicting.
Our liability, if any, for wrongful dishonor of an advance request is limited to your actual damages, shall not include consequential
damages and in no event will exceed the amount of the advance request.
Checks may be proccssod mechanically based on Information encoded on the item. Checks not meeting our format and.encoding
spocllications moy not be honored. The signature on each Chock should match the signature on file with us, however, .-we may
not verify the signature if the item Is processod mechanically. Subject to applicable law, we will only pay Checks that are
presented to vs by another financial Institution, Wo do hot "certify" Checks drawn on your C^riit Line.

A.

&

8. lilooal sfinsacrions. You will nol use any advanco, the Card, a Check or other acce*- device to. engege in any Internet
gambling or illegal uansoclion (including, without limitation, illegal gambling). Wc are not responsible for preventing you from
doing so.
. 9 . Periodic Statement. As required by law. wa will send you a Poriorlic Statement showing all new transactions since Ihe prior
Periddic Statement closing date ond other information rotating to tho Credit Line. The Periodic Statements may be sent on other
than o colendar month basis. We reserve tho.right to chongo the Poriodic Statement closing date. Wo may choose not to return
Checks along with youi Periodic Statement.
10. FINANCE CHARGES and Othor Fees and Charges at Closing. You agree to pay tho following FINANCE CHARGES atvi other
fees end charges, which will be charged to your Credit Line on the Effective Disbursement Dote unless paid to us on or before
thBt date. Periodic FINANCE CHARGES will begin lo accrue immodiotely on these amounts If charged to your Credit Line.
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OTHER FEES AND CHARGGS.rCioaino Costs ~|
i$5.00 Recording
Property Verification
Services/ Recording
Roport Fee
'
Coreloglc Avm Foe

$25.00
$55.50
$8.00

11. Additional FINANCE CHARGES. You agrnn in pay the following addiiion&f FINANCE CHAHfJESr
(o) Cash Advance Fee. A cash advance feo FINANCE CHARGE of 2.00% of each cosh advance obtainod on the Curd, or
$2.00, whichever Is groat er.
(b) Fee foi Small Variable Rate Advance If, at our sole option, we elect to honor a request for a Variable Rata Advance of
less than $100.00, e transaction FINANCE CHARGE of 4,00% of the amount of the adq*2a. This FINANCE CHARGE will not
be lmpo#$& for Card transactions.
"f
(c) '*?• a for Lion Subordination. If. at our nnl? opt/on, wo ogroa to subordinate the lien ol the Security Instrument, o
transaction FINANCE CHARGE of
$50.00 - $250.00
(d) Wire Transfer Poa. A wlro transfer FINANCE CHARGE of
$20.00
for each Advance that you initiate by a wire
transfer.
fej Courier Service Fao. A courior service FINANCE CHARGE of
$30X30
for each tronsmlttal of documents that you
requal which we send by a delivery service.
12. Additional Othm Foes end Charges. You agree to pay the following additional othor foes and charges:
fa) Annual Fee. An annual foe of
' $0.00
f "Annual Fee"). The Annual Foo will bo charged on the first anniversary of
the Effcctfvo Disbursement Date ond on every anniversary thereafter during tho Drew Porlod. The Annual Fee is nonrefundable
and will bo imposed iwgHrdloaa of tho balance end status of the Credit Line.
fb) Late Fee and Collection Charges. In addition to our other rights upon default, if we do noi innelve the Minimum Payment •
on tho V/nrioble Rate Advances or any Fixed Rata Loans within
flftnnn MR)
days after tho Payment Due Date shown on*
your Periodic Statement (or, if applicable, on any poymanl coupon that we provide you), you will be charged e late fee of the
•
greater of $20.00 or 5.000 % of the Minimum Poymont. Upon your default under this Agreernont, you will pay all of
'our reasonable costs and collection charges, whethar.or not there is o lawsuit, including, without limit, attorneys' fees end legal
expenses. Including without limit, for bankruptcy or civil proceedings/ our efforts'to modify or vocoto an automatic stay or
injunction, appeals, and any anticipated post-Judgment collection services, and whether or not such are incurred by our employees
or third parties.
fcl OvarJimlt Foe. An overiimlt foe of
£20.00 lor oach advance from the Crodit Line that causes you to exceed your
' Credit Limit
Id) Dishonored Payment FBB, A foe of 920,00 If you make a payment on your Credit Line (including any payment on-a Fixed
Rate Loan) with e check, draft, or other item or iranofor (including en Auto Pay service transfer) that Is dishonored for any reason.
io) Stop Payment F»e. A fee of $20,00 when you raquost a stop payment on a Check. A stop payment shall be effective
for six (6) months (or, if applicable, such longer period as provided by law) end must be delivered to us in the.manner prescribed *
.by law or by method acceptable to us in our sola discration end In sufficient timo for us to ect. If a stop notice expim*, you rouct
renew it as set forth ahnve end you will bo psaesstd «n additional otop payment fee. Tliore_ta#rip..riglit„in. stop payment-on
transections by'useof a.Cardoro^rjnoom.-ofeccees utlwr-ihflna Check;-"'
Z .'.*
~ff)—CenceJIatlon'faer'ff'you cancel the Credit Line during rh? first 36 months'following the Effective Disbursement Date,
. you will be chained a cancellation foe as follows:
A cancellation lee will not apply to this loon. In eny event, If you pay off early you will not bo entitfod to a refund of Die loan fee
(if any) or any other finance eliutges already paid.
(0) foreign Currency Transactions. If you use the Card to make a purchase or obtain an advance in a foreign currency (the
. "transaction currency"), It will be converted by Visa International or MasterCard International (depending on which Card we issue
from time, to time) N o U.S.'Dollars (the "billing currenoy'). Visa International or MasterCard International, as applicable, will use
the procedures sot forth in its operating regulations or conversion procedures in effect at the time the transaction is processed.
• Cunentfy, the Visa International operating regulations state that tho exchange rate between the transection currency, and the
. billing currency is: (i) a rate selected by Visa from the range of rates available in wholesale currency markets for the applicable
central processing dale, which rate may very from the rate Vise itself receivos or (ii) the government-mandated rote in effect fur .
• the applicable control processing dele, in each instance, plus or minus en adjustment determined'by the'card is.siirar'* Thi?
exchange rate for tho applicable nnntral procescing tfoto may differ hum the rate-in effect on the transaoiion dote or the posting
dare. Currently, the MasterCard International conversion procedures stnte that the exchange rate between the transaction
* currency and the billing currency Is either a wholesale market rate or a govornmom-mandatcd rate as of o date selected by
MasterCard International, in each ins lance plus or minus an adjustment do tormined by tho card issuer. The exchange rate used by
MasterCard International may differ from the rate in effect on tho transaction date or tho posting date. Regardless of which Card
Is usod. the exchange rate used may be the samo as, greater than, or less than tho rate that would be available through a
financial institution in the country in which tho purchase or advanco occurred. We do not determine the exchange rate that fs
used and we do not odd-or subtract any adjustment to the exchange rato.
fh) Ro/oct Fco. A roj'eci fee of $20.00 if a Chock or other advance roquost (othor than for a Card transaction) Is not honored
for any mason.
(i) Copy and Rosoarch Foos. A oopy fee of (1.00 per Item and research fees of $ 10.00 per hour *vill be assessed if you
request copies of Check.- or other research rolating to your Crodit Line.
jfe.
(j) Roloaco Fee. A A * ol $65.00 in connection with the rolooso, discharge or reconveyance of the S ~-Jrity instrument.
(k) Olhar Instltutlc^roos. Foes imposed by othor institutions if you use the Card to obtain cash advances through thenATMs.
13. Loss or "Thoft. Notify us if any unauthorized use of your Credit Line has occurred or may occur «is o result ol loss or theft of
one or more of y_otir Checks, Cards or other access device or il you believe someone else knows your PIN. The best way to
notify us Is by calling us. Coll us at 000-556-5678 (lor TOD, coll 800-735-2322) or, if a different telephone number is stated
in the Periodic Statement, call thot number. You may also write us at the address stated in Section 7 9 below. Vou agree to
reasonably assist us in determining the facts and circumstances tola ling to any unauthorized use of your Credit Line.
74. Termination and Acceleration; Suspension of Advancos and Reduction ol Crodit Limit; Other Rcmodies.
|3) We may terminate your Credit Line and require you to pay.us the entire outstanding balance of the Credit Line (including
the outstanding balance of any Fixed Rate Loans), together with oil other fees, chargos and amounts owing under this Agreement
or the Security Instrument, in one payment, if any of the following happen:
(II You commit frauo* or make a material misrepresentation at any time in connection with the Credit Line. This con
includo, for example, a false statement about your income, assets, liabilities or any other aspect of your financial condition.
(?i) You do not meet any of the repayment leans of this Agreement.
" t
1
x
•*
I
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fliU Your^ction or.Inaction adversely a/facts the.Property or our rights in the Properly.".This can include, for example,
failure to maintain required Insurance or pay toxes on the Property, waste of destructive U30 of'tho'Proporty which impairs our
security, death of -{he last Borrower, death of all but ono Borrower which impairs our security, transfer of line or sale of the
Property without our.permission, permitting the creation of a senior lien on lha Property, foreclosure by the holder, of .a prior Ken
on the Property or use of the Property for an illogal purpose that subjects the Proporty'to solzurb.
If we..terminate the-Credit Line; no additional advances will bo made and rho ontiro outstanding balance of the Credit Line
{including the .outstanding balance of any Fixed Roto Loans) will bo irrimadialoly due and payable without prior notice, except as
may be required by law. and you agree to pay immediately such amount plus any other.amounts due under this Agroomenl.
Failure to meet the repayment terms ol ony portion of tho Credit Line, such as for Fixed Rnte Loans or for Veriable Rate
Advances, will be considered failure to moot the repayment forms of (he ontiro Credit Line, and this will give us the right to
demand the immediate repayment of the entire outstanding balance of The Credit Line and to exercise any of our other rights- •
under this Agreement. Likewise, payment of only a portion of the amount required undor the repayment terms of (his Agreement
will not satisfy your repayment obligations for the entire Agreement. If a partial payment is made, we reserve the right to accept
the payment and opply it to the outstanding balance of the Credit Line in accordance with Section 4 without waiving our right to
*. demand immediate payment of tfie entire outstanding balance of the Credit Li£$y>r to axarciso any of our other rights under this
^& Agreement.
*
•
(bj In addition ro any other rights we may have, we can suspend additional advances (Including any Rxod Rate Loons) or
reduce your Credit Limit during any period in which any nf the following oro In effBCt;
(0 The value of the Property declines signlflcontly below the value as determined by us at the time you applied for your
Credit Line. This includes, for example, a decline such that the difference between the Credit Limit ond the ovniloble equity is .
reduced by fifty percent (50.00%) and may include a smaller decllno depending on Individual circumstances.
(ii) We reasonably believe that you will be'unable to fulfill your paymont obligations under this Agreement due to a.
material adverse change in your financial circumstances.
fiii) You ere in default of a material obligation of this Agreement. We consider all of your obligations to be material.
Categories ol material obligations include, for example, the events described abovo permitting us to terminate, obligations and
limitations relating lo your receipt of advances, obligations concerning maintenance or use of the Property, obligations to perform
• the terms of the Security Instrument or any other deed ot trust, mortgage, deBd to so cure debt or other security agreement or
lease on the Property (and to perform on any notes or other obligations secured by the same), obligations to notify us ond to
provide documents and information to us (such as updated f/noncJel information), end obligations to comply with' applicable law
{such as zoning restrictions).
(rv) We are precluded by government action from Imposing the ANNUAL PERCENTAGE RATE provided for under this
Agreement.
(v) The priority of our security interest in tho Property lo odvoiwuly affected by government action to the extent that the
value of the security interest Is less then 120.00% of the Credit Limit.
fvl)' We liave barm notified by a government authority that continued advances may constitute an unsafe and*unsound
business practice.
(vlf).Jf the maximum ANNUAL PERCENTAGE BATE stated in Section 5(e) above has been reached*.
t

Regardless of any action that we take, all other terms of this Agreement will remain in effect and be binding upon you.

fc) If, at any time, we have the right to terrnineto your Credit Une under Section 14(a) above, vve may. at our colo option *%
and without prior notice to you, thon.or thereafter convert any or all of your Fixed Rnte Loans (including both the unpaid principal.. .„
balanco of the Fixed note Luans plus all accrued ond unpaid FJNA.MCE.CMARGESj.to the balance-of your Variable* Rate Advances, ;*
Whichwffl. then accrue. FINANCE-CHARGES In accordance with Section 5 obovo and be'subject to alt other provisions of this
""Agreement relating to Variable Rale Advances. No oxorciae of this right to convert and nothing In this Section 14(c) shall
constitute an election of remedies or a waiver of any of our rights undor the remaining provisions of this Section )4, the
remainder of this Agreement, tho Security Instrument or at law or in oquity.
(d) Any Borrower may cancel the Credit Line or suspend the right to obtain advances by sending a written notice of
cancellation or suspension to the address stated In Section 19 bBlow. The notice must identify the account number of the Credit
v
Line and be signed by at least one Borrower. The notice will be effective when It has been received and accepted by us. If the
*'
right to obtain advances is suspended at the request of a Borrower, advences will be reinstated only following our receipt and .
approval of a written request for reinstatement that has baen signed by each of you.
(e) If the Credit Line is cancelled, suspended or terminated, you agree not to attempt to write or deliver any Checks, use a
Card or any other access devicB or othorwise obtain advonces. You will return all Cards.and unused Checks to us. You remain ••
fiable for any use of Checks, Cards or other access devices ond ony od varices taken even after eny cancellation by you or us,
termination or suspension. If. your Credit Line is cancelled or terminated, subject to applicable law, we may delay the cancellation
or release of the Securfty Instrument lor a reasonable period of time to enable us to ppst to your Credit Una any odvonces irwl
you hav/p received,
"
Our rights under this Agreement shall be in addition to any ofhnr rights wo may hovo undor the Security Instrument or at law or in
equity.
15. Dolay in Enforcement; Corrections. To the extent permitted by law, wc may delay or waive the enforcement of any of our
rights under this Agreement without losing, that right or any other right and If wc delay or waive any of our rights, we may
enforce that right at any time in ihc future without advance notice. Wo moy correct eny inaccuracies that we find in the Credit
Line.
16. Procontmont. You waive any statutes of limitations, and any legal requirements of presentment, demand, protnat. notice of
dishnnor o n d notice of prolan of this Arjioeiiieni.
:»
17. Ciedil Information. You will | *vside us with a current financial statement, a new credit application, or both, et any time upon
our request. Wo may obtain credit reports on you at any time for the purpose ol reviewing or collecting your Credit Une. You
authorize us to release information to others (such os credit bureaus, merchants, other financial institutions and any of our •
affiliate companicsl about ow transactions or experiences with you. WE MAY REPORT INFORMATION ABOUT* YOUR. ACCOUNT
TO CREDIT BUREAUS. LArE PAYMENTS. MISSED PAYMENTS. OR OTHER DEFAULTS ON YOUR ACCOUNT MAY BE
REFLECTED IN YOUR CREDIT REPORT.
1B. Transfer and Assignment. Without prior notice to or approval from you, we reserve the right to sell or transfer this
Agreement, the Credit Line and our obligations under tin's Agreement to ony other person. Your rionts under this Agreement
belong to you only and may not be transferred, assumed or assigned. Your obligations, however, are binding upon your heirs and
legal representatives.
19. Notices. Except as otherwise provided tn this Agrcomont. notices must be in writing. Notice lo any of you shell be deemed
notico to all ol you. Notices shoH bo deemed given when depoaited in the U.S. Mail, postage prepaid first class mail, or when
delivered in person, or sent by registered or certified mail, or by notionoliy recognized overnight carrier. Notice to you shall be
'

t

*

.' '
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or. if a different addres* Is sratod in tho Periodic Statement, to thai address. Any.party may change-Its-address for receipt of
. notices-by-giving-no lice-of the-same, as set'forth heroin" to the other partios. You agree to notify us immediately if you change
your name, address or employment or if any of you dies, is docfored incompBtont or is the subject of a bankruptcy or insolvency
proceeding.
20. Tax Consequences. You should consult your own tax advisor regarding tho tax deductibility of interest and charges under
this Agreement.
i ~

21. Amendment. In addition to other chenges described in this Agreement, uve may make* changes to tfvj torms of this
Agreomcnt if you agree to the change In writing at that time, If Ihe change will unequivocally benoflt you throughout the
remainder of your Credit Line or if the change Is insignificant.
22. Governing Law, This Agreement and youi Credit Lino will bo go* mod by and interpreted In accordanoo with the lews of the
United States of America and, to the extent lhaf such laws ore not applicable, with the Infernal laws of the State of
Utah
(without giving effect tn Any choico of law rulo that would cause the application of the laws of
any other Jurisdiction to the rights and duties of the ponies). Interest shall be charged at rates allowed to any class of lender by
the laws of the State of
Utah
.
23. Inrorpretation. The names given to sections or paragraphs in this Agreement are for convenience and shall nol be used to
interpret this Agreement. This-Agreement. the Periodic Staterooms and, If applicable, any payment coupons that we provide you
are the best evidence of your agreement with us. If any provision of this Agreement, the Pnrlodlc Statomcntc or any such
payment coupons h found not to be valid or enforceable, such Invalidity or unonforcnAbility shall not Bttooi the validity oi •
wiluicaabllfry of the remainder of such provision or the remaining provisions of that document, which provfeionc shall oontinuo to
h« hinding, vaffd ond enforceable.
.

24. Fixed Rata Loan Option. You have the option (the "Fixed Hate Loan Option") to obtain advancoc from your Credit Line in ilia
•form of Fixed Rote Loons as described In this Section. Except os stated below, the Fixed Rate Loans will be subject to a fixod
Daily Periodic Rate and ANNUAL PERCENTAGE RATE and a fixed term. The following shall Bpply to the Fixed Rote Loon Option:
(a) The Fixed Rate Loan Option may be exorcised only during the Draw Period.
(bj You may exercise the Fixod Rate Loan Option To obtain up to two (2) Fixed Rate Loans on the Effective Disbursement
Date which. In the aggregate, may be any amount up to the then available portion of the Credit Limit.. Thereafter, you may only
ex ereiso the Fixed flm* Loan Option by oonvorting oil oi wry portion of 01 tho outstanding Variahln Rate Advanooo. and/or.-fill one P ) or more oxioting Fixed Rate Loam, Into 9 new Fixed Rate Loan In accordance with oir procedures. Following th&Efffiftllve
Disbursement Dote, you may nni nOluli! a Fixed Roto Loan by obtaining an advance of new funds-from the Credit Line.'
fc) Each Fixed Rate Loan may bo lor any amnunl, but tha Appro go tn nf nH Fixad Rntg Loam and outuliituflng Variable Hutc
.Advanouu may not ixcued yuur available Credit Limit.
fd) The portion of the Credit Limit that (e available to you for other arivanooe will bo reduced by the amount of soch Fixed
Rate Loan. Any repayment of the principal amount 0/ a Fixed Rate Loan during tho Draw Poriod will restart: the BVAllable Crodit
Limit by un oquol amount..
.
(e) You may excrete a Fixcri Rem Lonn Option only 1/ no dafaultsjbj^tjipdArjhejeirns.Qf^hls-Agreement'or the'Security'
.. i^tmrrient^y.pu^right^to obtain advances has nor baerrte'rmiri'atecC suspended or cancelled and you sign all documents required '•
"* by~us. You may not obtain more than two (2) Fixed Rata Loans in any one (1) calendar year period ond may not have more than
five (5) Fixed Rate Loans outstanding at any time. You may not have outstanding at any time more than one Fixed Rate Loan
that provides for a "Spacial Term ond Interest Only Minimum Payment" as described in Section 24fkHifiJ below. Notwithstanding
any other provisions of this Section 24, wo may oonvort any or all of your Fixed Rata Loans to the balance of your Variable Rate
Advances in accordanoo with Section 14(c) abovo.
ff) You will be required to pay a 350.00
transaction fee FINANCE CHARGE for each Fixed Rate Loen that you receive,'
other than for the first Fixod Rate Loan or any Fixed Rate Loan taken on the Effective Disbursement Date.. You may pay this J'ee
prior to the making of the Fixed Rate Loan or it will be added to tha principal balance of the Fixed Rate Loan.Ig) If you wish to obtain a Fixed Rate Loan after the Effective Disbursement Date, you may Infrlat© the-process by visiting •
any of our Financial Centers or by calling 880-800-8733 toll-free (for TDD, call 800-736-2922J or, if a different telephone
number is stated In the Periodic Statement, by calling that telophone number.
fh) Except 95 stated below, the ANNUAL PERCENTAGE RATE that will apply to each Fixed Rate Loan will hi>. equal to the
sum of thu Indox thot is In effect on tha day you exercise the Fixed Rate Loan Option to obtain that Fixed Rate Loan plus a
margin of
14.0
percentage points (the "FRLO Margin").
The omount of the FRLO Margin stated above will be affected by how you decide to make payments on the Fixod Rate Loan. At
the time you exercise the Fixod Rate Loon Option, you may decide whether to make payments on your Fixed. Rate Loan by
making dfroct payments or by authorizing our Auto Poy service. Your decision whether or not to authorize our Auto Pay service
will not affect the availability of the Fixed Rate Loans. If, at the time you oxorcise the Fixed Rate Loan Option, you authorize our
Auto Pay service for the Fixod Rato Loan, the FRLO Margin stated above will be decreased by either 0.250 %, if the account
you dosignatc to make the Auto Pay payments is maintained with WASHINGTON MUTUAL BANK. F S B , or 0.125 %, if thai
account is maintained with a financial institution other than WASHINGTON MUTUAL BANK, FSB. If you do not authorize ouir
Auto Pay sorvice for a Fixed Rate Loan when you exorcise the fixed Rata Loon Option, but you subsequently do so. the ANNUAL
PERCENTAGE RATE for the Fixod Rato Loon will not be decreased.
1
&r
If the Index, or any substitute Index, become! iLinvaiioble, wo will choose a now Index. The new Index will have a historic:*!"
movement substantially similar to that of the . +"jr Index, and the FRLO Margin will be changed so that the new Index plus die
FRLO Margin will result in an ANNUAL PERCENTAGE RATE that is substantially similar to the ANNUAL PERCENTAGE RATE that
would have been in effect at tho limo the prior index becomes unavailable. Tho new FRLO Morgin'will be determined without any
discount for the use of our Auto Pay service, but tho FRLO Margin will be discounted for subsequent Fixed Rate Loans where
Auto Pay is selected, as described in this Section 24(h) above.

The Daily Periodic Rate for tho Fixed Rate Loan will be oquol to tho ANNUAL PERCENTAGE RATE divided by 365 (366 in a leap
year). The ANNUAL PERCENTAGE RATE tor the Fixed Rate Loan will nol be greater thon the maximum ANNUAL PERCENTAGE
RATE stated in Section 5(c) above. The periodic FINANCE CHARGE that will apply to the Fixed Rate Loan for each billing period
will be accrued and calculated daily based upon tho outstanding principal balance of the fixed Rate Loan each day. The
outstanding principal balance of the Fixed Rate Loan for each day of the billing period is calculated by starting with the beginning
principal balance that day and then subtracting any payments or credits relating to the Fixed Rote Loan received that day. Tho
periodic FINANCE CHARGE that will apply to the Fixed Rate Loan for each billing period will be determined by first multiplying
the applicable Doily Periodic Rate l>y the outstanding principal bolanco of tho Fixed Rale Loan for each day of the billing period
and then adding together the resulting amounts. If more thon one Daily Periodic Rate is' applicable to e Fixed Rate Loan in the
sarhc billing period then, for purposes of the preceding sonience. each Dally Poriodic Rate will be rrtulttplied by the outstanding
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principal .balance of rthe JFixed'Rate^Loan.fpr^
tho Daily Periodic/Rate is ^h effect. • As of
.• 03/30/2007 -.sit yoii-have•-not -authorized'-our Auto^'Pey* s^efvJceVJiha Daily*'Periodic Rate (hat would bo in effect-for alte Fixed
»
Rate Loan is0.049315 % {ANNUAL PERCENTAGE .RATE of
18:6
°/oJ. .As of 03/30/2007 . if you have authorfcod our
Auto Pay service and the. .account you designate -to . make... tho ...Auto .Pay -payments is maintained with
WASHINGTON MUTUAL BANK. FSB, the Daily'Periodic Rale that,would, bo in offoct for tho: Fixed Rolo Loan is- 0.049315%
(ANNUAL'PERCENTAGE RATE"of ' IB-O '%)• As of 03/30/2007 ,''if you hove au£iome^ r^.^yjp.Pay..sorvjcc,ond_the
institution "other than
- accouni..~you,~-designate~--to--..mako--the -Auto- Poy'-"payments""** is ~7nei1nrolnb¥~ with' on
WASHINGTON MUTUAL BANK, FSB, the Daily Periodic Rale/thai- would, ba In off acf for tho FixedRato Loan is ~6:0493J5<X>
tANNUAL PERCENTAGE RATE of
18J0 %)» You will be deemed to exercise a Fixed Ralo Loan Option when you sign the
required document at ion at the time that you sign this Agreement or, thoreafter, at one of our Financial Centers, or whon you calf
the toll-free telephone number described in Section 24(g)'above and provide us with ell required information.
(0 We may, at our sole discretion and without prior notice, provlda o Fixad Rate Loan et o discounted ANNUAL
PERCENTAGE RATE (a "Current Rate"), that is. an ANNUAL PERCENTAGE RATE that is lower than the sum of the Index plus the
FRLO Margin as set forth above. If we do so, tha Daily'Periodic Rote will be equal to tho Current Rate divided by 306 (366 in n
leap year). If, at (ho time you exercise the Fixed Rate Loan Option, we provide you with o Current Rate Bnd you authuriie our
Auto Pay service on the Fixed Rote Loan, the Current RBte will be reduced by either 0,?.5p 9c, if tlv« ncr.nunt yrtu desinnotn m
* makt* Hie Auto Pay payments is maintained with W/fcHlNGTON MUTUAL BANK. FSB or
0.125 %, if that account is
maincalned with an institution othor than WASHINGTON wTUAL BANK. FSB. If you do not authorize our Auto Pay service lor
a Fixed Rate Loan at a Current Rate whon you exercise the Fixed Rate Loan Option, but you subsequently do so, the ANNUAL
PERCENTAGE RATE for the Fixad Rair. Loan will not be decraaood. If wo provldo o Fixed Rete Loon el e CUM wit hate, we are not
obligated to offer a Current Rate on any subsequent Fixed Rate Loans.
(J) If you authorized our Auto Pay service for the Fixed Rata Loan at tha time you exercised the Fixed Rate Loan Option, end
thereafter the Auto Pay service for the Fixed Rato Loan is terminated by you or us for any reason, the ANNUAL PERCENTAGE
"RATE for the Fixed Rate Loan will increase on the dBV that tha Auto Poy service Is terminated by 0.250 % If the account
designated to make the AutoPay payments is maintained with WASHINGTON MUTUAL BANK, FSB or 0.125 % if that account
. is maintained with any othor financial institution, if the account designated to make Auto Pay poymonts h changed hum an
accouni maintained ut WASHINGTON MUTUAL BANK, FSB to an account maintained at any othor institution, tho ANNUAL
'PERCENTAGE RATE lor the Fixed Rete Loan will Increase on that data by 0.125 %. fn any such evnnt, the Dolly Periodic Rate
for the Fixed Hate Loan will be simultaneously increased to an amount that is equal to tho Increased ANNUAL PERCENTAGE
RATE divided by 366 (386 in a leap year). In no wont will the Increased ANNUAL PERCENTAGE RATE be greater than the
maximum ANNUAL PERCENTAGE RATE stated In Section B(o) above.
(k) You have the following choices regarding the term end Minimum Payment for a Fixed Rato Loon:
fi) Standard Torm ond Fully Amortizing Minimum Payment. With this choice, you may determine the term of each Fixed
Rate Loan at the time you exercise the fixed Rate Loan Option. Tho torm of each Fixed Beta Loan shall be in increments of one
(1) year. If the Fixed Rate Loan Is up to_$ 19,999.99 in amount, the torm of the Fixed Rate Loan may be up to 120 months or
until the Maturity Date, whichavei Is earlier, ff the Fixed Rate Loan is for $20,000.00 or more in amount, and your Credit Line is
classified by us as a first lien produce (a "first lien product"), the term of the Fixed Rate Loan may be up to 3BO months.or until •
tha Maturity Date, whichever ifi euiliei. If the Fixed Rate Loan is for $20,000.00 or more in amount, and your CreditiLine is
classified hy us as something other than a first lien product (a "non first Hon product"), the term of the Fixed Rata Loon may be
up io 240 months or until the Moturity Date, whichever is earDor. Your Minimum Payment for tha FIx?d Roto Loon ir the amount
sufficient lu repay the original principal balance of the Fixed Rate Loan, together with porfodic FINANCE CHARGES at" the
* • applicable ANNUAL PERCENTAGE RATE, in full in substantially equal monthly installments during the scheduled term of the FixedRato Loan. The entire outstanding principal balance of the Fixed Rate Loan together with all accrued and unpaid FINANCE
. CHARGES, If not sooner paid, will bo duo end payable In full in e single payment on the fast day of the scheduled term of tha
* -Fixed Rate Loan. We Hie riot obligated tn rnflnenoD this amount.
'
;
» ••
"
fill Stondo/dX0*!?. end. Partially Amarlicing Minimum Payment? -With thls-choloe/'yoU may*8etormins" the reYirrfof each
.'. Fixed Rata Loan at .tha time you oxerolse the Fixed Rate Loan Option. The term of each Fixed Hote Loen shall be in increments of
.one (1) year. }f the Fixed Rate Lnan is up to $19,999,99 in amount, the torm of the'Fixed Rete Loan may be up lu 120 months
or until the Maturity Date, whichever Is earner. If ilia Fixad Rate Loan I* for $20/000.00 or more in amount, and yuur Credit Line
is a first lien product, the torm of tho Fixod Rate Loen may be up lu 380 months or Uritlf tho Maturity Dirto. whichever Is earfiei.
If the Fixed Rate Loan is for $20,000.00 or more in amount, and your Credit Line is a non-first lion product, the term of Tha Fixed
Rorn Irinn tney he up to 240 month* ur urtlD tho Maturity Date, whichever hi uuiliei. Your Minimum Payment will be equal to the
** amount sufficient to repay the original principal balance of the Fixed Rete Loen, together with poriodic FINANCE CHARGES at the
.. applicable ANNUAL PERCENTAGE RATE, in full in substantially equal monthly installments during an amortization term (the
•"Amortization Term") that you will select bofore you obtain the Fixed Rato Loan. The Amortization Term must be for a period
' '• longer than the Maturity Date but not longer than [i] 120 months, if the Fixed Rata Loan is up to $19,999.99 in amount, (it) 360
• months. If the Fixed Rate Loan is tor $20,000.00 or more in amount and your Credit Line Is a first lien product, or (iii)'240
months, if the Fixed Rate Loan is for $20,000.00 or mora in amount and your Grodit Line is a non-first linn product.' Each
Amortization Term must be In increments of one year. In addition, you will be required to pay the entire outstanding principal
balance of the Fixed Rate Loan, together with all accrued and unpaid FINANCE CHARGES, in e single Dalloon Payment on the- «•
Maturity Date. We are not obligated to refinance this Balloon Payment.
(lil) Special Term and Interest Only Minimum Payment. With this choice, you may select a term of 3, 5, 7 or 10 years
for the Fixed Rate Loan at tho time you exercise the Fixed Rale Loan Option. No other term is permitted for the Fixed Rate Loan.
The term selected must not conclude on or extend beyond the Maturity Dole. Your Minimum Payment will be equal to all of the
unpaid periodic FINANCE CHARGES that have accrued on the outstanding principal balance of the Fixed Rate Loan at the
applicable ANNUAL PERCENTAGE RATE Your Minimum Payments will not ropay any of the unpaid principal balance of the Fixed
Rate Loan. At the conclusion of the term of the Fixed Rate Loan, the entire outstanding principal balance of the Fixed Rate Loan,
together with all accruod and unpaid FINANCE CHARGES and all other foes and charges relating to the Fixed Rate Loan,
automatically wW be transferred to the balance of your Variable Rate Advances, which will then accrue FINANCE CHARGES in
accordance with Section 5 above and be subject to oil other provisions of this Agreement relating to Variable Rate Advances. If
•you choose to pay only the Minimum Payments, tFsn (A) tho payments on your Verioblc Rate Advances may increase
substantially following tho conclusion of the term ol tr/r;ixed Rato Loan, and (B) thn Balloon Payment duo on tha Maturity Date
may increase substantially.
**"
You musi make your choices regarding a Fixed Rate Loan at the time you oxerciso tho Fixed Rate Loan Option foi the loan in
accordance with our procedures. You may make a different choice for each Fixed Rate Loan thot you obtain.
We will notify you of the amount of the Minimum Payment for the Fixed Rate Loan. For any Fixed Rate Loan (oiher than one
with a Special Term and Interest Only Minimum PaymcntJ. your first Minimum Payment may be for a period of less than one
month and, if so, we may apply the excess amount of the paymont to the outstanding principal balance of the Fixed Rate Loan,
which may (depending on the term and payment choico that you make) reduce the amount of your final scheduled payment on
the Fixed Rate Loan. You/ Minimum Payment on each Fixed Rate Loan is in addition to the Minimum Payments that you must
pay on any other Fixed Rale'Loans and on the Variable Rate Advances.
(f) If you authorizod our Auto Pay sorvico for the Fixod Rete Loan at the time you exercised the Fixed Rate Loan Option, and
trior en Iter the Auto Pay service for tho Fixed Rate Loon is terminated by you or us (or any reason, oi if the accouni designated to
make Auto Pay payments is changed from an account maintained at WASHINGTON MUTUAL BANK. FSB to an account
maintained at any other financial institution, your Minimum Poymoni and ANNUAL PERCENTAGE RATE wifl increase. Your new
Minimum Payment will be determined as
follows:
i
.
*
'
'
\
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(iJ If the'Fixed fla'te1 b"6an'has".ai:Stflndard T a r m a n d Fully Amortizing Minimum Payment, .your new Minimum Payment
will equal the amount suffic/enpo'repay the outstanding principal balance* of the Fixed Rate Loan thai is anticipated to be unpaid
at the time that the - A N N U A L / P E R C E N T A G E RATE increases, together with aperiodic FINANCE C H A R G E S at the increased
ANNUAL'"PERCENTAGE;RATE;describod:in Section 24(J| above, in full In substantially-equal- monthly installments "through the
remainder of the scheduled termbf theFixedRaje Loan. The.entir8,oLjts landing prlndpa^balancooflhe Fixed Rate Loan together
* with all accrued and'u'np'ald'FINANCE'CrifARGESTTf"noYsooner paid, wiii be due and p-ayBble in full in a single.payment on ihe lest
day of the scheduled term of the Fixed Rata Loan. We are not obligated to refinance this amount.
(ii) If the Fixed Rut a Loan has a Standard Term end Partially Amortizing Minimum Payment, your new Minimum Payment
will equal the amount sufficient to repay the outstanding principal balance of the Fixed Rate Loan that is anticipated to be unpaid
at the time that the A N N U A L P E R C E N T A G E R A T E increases, together with periodic FINANCE C H A R G E S at the increased
A N N U A L PERCENTAGE R A T E described in Section 2A{\) above, in full (n substantial^ equal monthly installments through the
remainder of the scheduled Amortization Term. In addition, you will ba required to pay the entire outstanding principal balance of
the Fixed Rate Loan, together with ell accrued and unpaid FINANCE CHARGES, In a single Balloon Paymoht on the Maturity Date.
We are not obligated to refinance this Balloon Payment.
(HI) If the Fixed Rate Loan has a Special Term and Interest Only Minimum Payment, your new Minimum Payment will DB
•equal to all 0/ th» unpaid periodic FINANCE CHARGES that have accrued on the outstanding prirv/iaf balance of the Fixed Rate
Loan at the incr;V, ed A N N U A L P E R C E N T A G E R A T E described in Section 24 (J) above. At the corfj's/on of the term of the Fixed
Rate Loan, the .ntire outstanding principal balance of the Fixed Roto Loan, together with all Lccrued and unpaid FINANCE
CHARGES and all other fees and charges relating to the Fixod Rate Loan, automatically wiii be transferred to the balance of your
Variable Rate Advances.-which will then accrue FINANCE CHARGES in accordance with Section 5 above end be subject to all
other provisions of this Agreement relating to Variable Rate Advances.
W e will notify you of the amount of any change in the Minimum Payment for tha Fixed Rate Loan.
tm) In the event of any conflict or inconsistency between the provisions of this Section 24 end the remaining provisions of
this Agreement, the provisions of this Section 24 snail prevail. Except as otherwise provided In this Section 2 4 , ail remaining
provisions of this Agreement shall apply to the Fixed Rete Loans in accordance with thoir terms.
Y O U R BILLINGS RIGHTS
KEEP THIS NOTICE FOR FUTURE U S E
This notice contains important Informetion about your rights and our responsibilities under the Feir Credit Billing A c t .
Notify Us in Case of Errors or Questions About Your Bill. If you think your bill is wrong, or If you need more information about a
transaction on your bill, write us fon a separate sheet! at the address listed on your bill. Write- to us as soon as possible. We
must hear from you no later than sixty fSO) days after we sent y o u tho first bill on which the error or problem appeared. You can
telephone us, but doing so will not preserve your rights.

.

In your letter, give us the following information:
* '
•Your name and account number.
.
•Tho dollar amount of the suspected error.
• Describe the error and explain, if you can, why you believe there is an error, if you need more information, describe the
item you are not sure about.
'
.
•
If you have authorized us to pay your bill automatically from your deposit account, you can stopjiie.rjaymenLon.any. amountyo'J -*•
lhink..is..wrong.^To'stop the payment; your lener must raach us three {3J business days"bofore the automatic payment is
scheduled to occur.*
Your Rights and Our Responsibilities After We deceive Your Written Notice. We must acknowledge your letter within thirty 130)
days, wnlass w? have corrected thu orror by then. Within ninory (90) days, wo must uillittr correct the error or explain why we
believe the bill was correct.
After we receive your letter, we cannot try to collect any amount you question or report you 03 delinquent. We c a n continue 1:0
bill yuu fuj Hie amount you question. Including FINANCE C H A R G E S , and we can apply any unpaid amount against your credir
limit. You do not novo 10 pay any questioned amount while v/e ere Investigating, but you are still obligated to pay the parts' of
your bill that are not in question.

If we find that we mado a mistake on your bill, you will not have to pay any FINANCE CHARGES related to any questioned
omount. If we did not make a mistoke. you may have to pay FINANCE CHARGES and you will have to make up any misanrt
payments on the questioned amount. In either case, we w/'B send you a statement of tha amount you owe and the date on which
. . . ' - . • it is due. , ~- 1
If you fell to pay the amount that we think you owe, wo may report you as delinquent. However, if our explanation does not
satisfy you and you write to us within ton (10) days telling us that you still refuse to pay. we must tell anyone w e report you to
that you have a question about your bill. A n d wo must tell you tho name of anyono we reported you to. W e must tell anyone we
report you to that the matter has boon settled betwoen us when it finally Is.
if we do not follow these rules, wo can not collect tho first $60.00 of tho questioned amount, oven if your bill was correct.
Special Rule for Credit Cord Purchases. If you havo a problem with tho quality of property or service* that you purchased with B
crodir card ond you havo tried in good foith to corract the problem with the merchant, you may have the right not to pay the
remaining amount due on the property or the services. There ore rwo limitations on this right:
(a) You must havo made the purchase in your home state or, ii not within your home state, within 100 miles of your current
mailing address; and
fb) The purchase price must have been nioru than $50.00.
These limitations do not apply if we own or opcrote tho merchant or if v/e mailed you the advertisement for the property or
services.
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PURCHASE AND ASSUMPTION AGREEMENT
WHOLEBANK

THIS AGREEMENT, made and entered into as of the 25m day of September, 2008, by
and among the FEDERAL DEPOSIT INSURANCE CORPORATION, RECEIVER of
WASHINGTON MUTUAL BANK, HENDERSON, NEVADA (the "Receiver"),
JPMORGAN CHASE BANK, NATIONAL ASSOCIATION, organized under the laws of
the United States of America, and having its principal place of business in Seattle, Washington
(the "Assuming Bank"), and the FEDERAL DEPOSIT INSURANCE CORPORATION,
organized under the laws of the United States of America and having its principal office in
Washington, D.C., acting in its corporate capacity (the "Corporation").

WITNESSETH:
WHEREAS, on Bank Closing, the Chartering Authority closed Washington Mutual
Bank (the "Failed Bank") pursuant to applicable law and the Corporation was appointed Receiver
thereof; and
WHEREAS, the Assuming Bank desires to purchase substantially all of the assets and
assume all deposit and substantially all other liabilities of the Failed Bank on the terms and
conditions set forth in this Agreement; and
WHEREAS, pursuant to 12 U.S.C. Section 1823(c)(2)(A), the Corporation may provide
assistance to the Assuming Bank to facilitate the transactions contemplated by this Agreement,
which assistance may include indemnification pursuant to Article XII; and
WHEREAS, the Board of Directors of the Corporation (the "Board") has determined to
provide assistance to the Assuming Bank on the terms and subject to the conditions set forth in
this Agreement; and
WHEREAS, the Board has determined pursuant to 12 U.S.C. Section 1823(c)(4)(A) that
such assistance is necessary to meet the obligation of the Corporation to provide insurance
coverage for the insured deposits in the Failed Bank and is the least costly to the deposit
insurance fund of all possible methods for meeting such obligation.
NOW THEREFORE, in consideration of the mutual promises herein set forth and other
valuable consideration, the parties hereto agree as follows:
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ARTICLE I
DEFINITIONS
Capitalized terms used in this Agreement shall have the meanings set forth in this Article
I, or elsewhere in this Agreement. As used herein, words imparting the singular include the plural
and vice versa.
"Accounting Records'1 means the general ledger and subsidiary ledgers and
supporting schedules which support the general ledger balances.
11

Acquired Subsidiaries11 means Subsidiaries of the Failed Bank acquired
pursuant to Section 3.1.
" Adversely Classified" means, with respect to any Loan or security, a Loan or
security which has been designated in the most recent report of examination as "Substandard,"
"Doubtful" or "Loss" by the Failed Bank's appropriate Federal or State Chartering Authority or
regulator.
" Affiliate" of any Person means any director, officer, or employee of that Person
and any other Person (i) who is directly or indirectly controlling, or controlled by, or under direct
or indirect common control with, such Person, or (ii) who is an affiliate of such Person as the
term "affiliate" is defined in Section 2 of the Bank Holding Company Act of 1956, as amended,
12 U.S.C. Section 1841.
"Agreement" means this Purchase and Assumption Agreement by and among the
Assuming Bank, the Corporation and the Receiver, as amended or otherwise modifiedfromtime
to time.
"Assets" means all assets of the Failed Bank purchased pursuant to Section 3.1.
Assets owned by Subsidiaries of the Failed Bank are not "Assets" within the meaning of this
definition.
"Assumed Deposits" means Deposits.
"Bank Closing" means the close of business of the Failed Bank on the date on
which the Chartering Authority closed such institution.
"Bank Premises" means the banking houses, drive-in banking facilities, and
teller facilities (staffed or automated) together with appurtenant parking, storage and service
facilities and structures connecting remote facilities to banking houses, and land on which the
foregoing are located, that are owned or leased by the Failed Bank and that are occupied by the
Failed Bank as of Bank Closing.
"Bid Amount" has the meaning provided in Article VII.
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"Book Value" means, with respect to any Asset and any Liability Assumed, the
dollar amount thereof stated on the Accounting Records of the Failed Bank. The Book Value of
any item shall be determined as of Bank Closing after adjustments made by the Assuming Bank
for normal operational and timing differences in accounts, suspense items, unposted debits and
credits, and other similar adjustments or corrections and for setoffs, whether voluntary or
involuntary. The Book Value of a Subsidiary of the Failed Bank acquired by the Assuming Bank
shall be determinedfromthe investment in subsidiary and related accounts on the "bank only"
(unconsolidated) balance sheet of the Failed Bank based on the equity method of accounting.
Without limiting the generality of the foregoing, (i) the Book Value of a Liability Assumed shall
include all accrued and unpaid interest thereon as of Bank Closing, and (ii) the Book Value of a
Loan shall reflect adjustments for earned interest, or unearned interest (as it relates to the "rule of
78s" or add-on-interest loans, as applicable), if any, as of Bank Closing, adjustments for the
portion of earned or unearned loan-related credit life and/or disability insurance premiums, if
any, attributable to the Failed Bank as of Bank Closing, and adjustments for Failed Bank
Advances, if any, in each case as determined forfinancialreporting purposes. The Book Value of
an Asset shall not include any adjustment for loan premiums, discounts or any related deferred
income or fees, or general or specific reserves on the Accounting Records of the Failed Bank.
"Business Day" means a day other than a Saturday, Sunday, Federal legal holiday
or legal holiday under the laws of the State where the Failed Bank is located, or a day on which
the principal office of the Corporation is closed.
"Chartering Authority" means (i) with respect to a national bank, the Office of
the Comptroller of the Currency, (ii) with respect to a Federal savings association or savings
bank, the Office of Thrift Supervision, (iii) with respect to a bank or savings institution chartered
by a State, the agency of such State charged with primary responsibility for regulating and/or
closing banks or savings institutions, as the case may be, (iv) the Corporation in accordance with
12 U.S.C. Section 1821(c), with regard to self appointment, or (v) the appropriate Federal
banking agency in accordance with 12 U.S.C. 1821(c)(9).
"Commitment" means the unfunded portion of a line of credit or other
commitment reflected on the books and records of the Failed Bank to make an extension of credit
(or additional advances with respect to a Loan) that was legally binding on the Failed Bank as of
Bank Closing, other than extensions of credit pursuant to the credit card business and overdraft
protection plans of the Failed Bank, if any.
"Credit Documents" mean the agreements, instruments, certificates or other
documents at any time evidencing or otherwise relating to, governing or executed in connection
with or as security for, a Loan, including without limitation notes, bonds, loan agreements, letter
of credit applications, leasefinancingcontracts, banker's acceptances, drafts, interest protection
agreements, currency exchange agreements, repurchase agreements, reverse repurchase
agreements, guarantees, deeds of trust, mortgages, assignments, security agreements, pledges,
subordination or priority agreements, lien priority agreements, undertakings, security
instruments, certificates, documents, legal opinions, participation agreements and intercreditor
agreements, and all amendments, modifications, renewals, extensions, rearrangements, and
substitutions with respect to any of the foregoing.
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"Credit File" means all Credit Documents and all other credit, collateral, or
insurance documents in the possession or custody of the Assuming Bank, or any of its
Subsidiaries or Affiliates, relating to an Asset or a Loan included in a Put Notice, or copies of
any thereof.
"Data Processing Lease" means any lease or licensing agreement, binding on the
Failed Bank as of Bank Closing, the subject of which is data processing equipment or computer
hardware or software used in connection with data processing activities. A lease or licensing
agreement for computer software used in connection with data processing activities shall
constitute a Data Processing Lease regardless of whether such lease or licensing agreement also
covers data processing equipment.
"Deposit" means a deposit as defined in 12 U.S.C. Section 1813(1), including
without limitation, outstanding cashier's checks and other official checks and all uncollected
items included in the depositors' balances and credited on the books and records of the Failed
Bank; provided, that the term "Deposit" shall not include all or any portion of those deposit
balances which, in the discretion of the Receiver or the Corporation, (i) may be required to
satisfy it for any liquidated or contingent liability of any depositor arisingfroman unauthorized
or unlawful transaction, or (ii) may be needed to provide payment of any liability of any
depositor to the Failed Bank or the Receiver, including the liability of any depositor as a director
or officer of the Failed Bank, whether or not the amount of the liability is or can be determined as
of Bank Closing.
"Failed Bank Advances" means the total sums paid by the Failed Bank to (i)
protect its lien position, (ii) pay ad valorem taxes and hazard insurance, and (iii) pay credit life
insurance, accident and health insurance, and vendor's single interest insurance.
"Fixtures" means those leasehold improvements, additions, alterations and
installations constituting all or a part of Bank Premises and which were acquired, added, built,
installed or purchased at the expense of the Failed Bank, regardless of the holder of legal title
thereto as of Bank Closing.
"Furniture and Equipment" means the furniture and equipment (other than
leased data processing equipment, including hardware and software), leased or owned by the
Failed Bank and reflected on the books of the Failed Bank as of Bank Closing, including without
limitation automated teller machines, carpeting, furniture, office machinery (including personal
computers), shelving, office supplies, telephone, surveillance and security systems, and artwork.
"Indemnitees" means, except as provided in paragraph (11) of Section 12.1(b),
(i) the Assuming Bank, (ii) the Subsidiaries and Affiliates of the Assuming Bank other than any
Subsidiaries or Affiliates of the Failed Bank that are or become Subsidiaries or Affiliates of the
Assuming Bank, and (iii) the directors, officers, employees and agents of the Assuming Bank and
its Subsidiaries and Affiliates who are not also present or former directors, officers, employees or
agents of the Failed Bank or of any Subsidiary or Affiliate of the Failed Bank.
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"Initial Payment11 means the payment made pursuant to Article VII, the amount
of which shall be either (i) if the Bid Amount is positive, the Bid Amount plus the Required
Payment or (ii) if the Bid Amount is negative, the Required Payment minus the Bid Amount, The
Initial Payment shall be payable by the Corporation to the Assuming Bank if the Initial Payment
is a negative amount. The Initial Payment shall be payable by the Assuming Bank to the
Corporation if the Initial Payment is positive.
"Legal Balance11 means the amount of indebtedness legally owed by an Obligor
with respect to a Loan, including principal and accrued and unpaid interest, late fees, attorneys1
fees and expenses, taxes, insurance premiums, and similar charges, if any.
"Liabilities Assumed" has the meaning provided in Section 2.1.
"Lien" means any mortgage, lien, pledge, charge, assignment for security
purposes, security interest, or encumbrance of any kind with respect to an Asset, including any
conditional sale agreement or capital lease or other title retention agreement relating to such
Asset.
"Loans" means all of the following owed to or held by the Failed Bank as of
Bank Closing:
(i)
loans (including loans which have been charged off the Accounting
Records of the Failed Bank in whole or in part prior to Bank Closing), participation agreements,
interests in participations, overdrafts of customers (including but not limited to overdrafts made
pursuant to an overdraft protection plan or similar extensions of credit in connection with a
deposit account), revolving commercial lines of credit, home equity lines of credit,
Commitments, United States and/or State-guaranteed student loans, and lease financing
contracts;
(ii)
all Liens, rights (including rights of set-off), remedies, powers, privileges,
demands, claims, priorities, equities and benefits owned or held by, or accruing or to accrue to or
for the benefit of, the holder of the obligations or instruments referred to in clause (i) above,
including but not limited to those arising under or based upon Credit Documents, casualty
insurance policies and binders, standby letters of credit, mortgagee title insurance policies and
binders, payment bonds and performance bonds at any time andfromtime to time existing with
respect to any of the obligations or instruments referred to in clause (i) above; and
(iii) all amendments, modifications, renewals, extensions, refinancings, and
refundings of or for any of the foregoing;
provided, that there shall be excludedfromthe definition of "Loans" amounts owing under
Qualified Financial Contracts.
"Obligor" means each Person liable for the full or partial payment or
performance of any Loan, whether such Person is obligated directly, indirectly, primarily,
secondarily, jointly, or severally.
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"Other Real Estate" means all interests in real estate (other than Bank Premises
and Fixtures), including but not limited to mineral rights, leaseholdrights,condominium and
cooperative interests, air rights and development rights that are owned by the Failed Bank.
"Payment Date" means the first Business Day after Bank Closing.
"Person" means any individual, corporation, partnership, joint venture,
association, joint-stock company, trust, unincorporated organization, or government or any
agency or political subdivision thereof, excluding the Corporation.
"Primary Indemnitor" means any Person (other than the Assuming Bank or any
of its Affiliates) who is obligated to indemnify or insure, or otherwise make payments (including
payments on account of claims made against) to or on behalf of any Person in connection with
the claims covered under Article XII, including without limitation any insurer issuing any
directors and officers liability policy or any Person issuing afinancialinstitution bond or banker's
blanket bond.
"Proforma" means producing a balance sheet that reflects a reasonably accurate
financial statement of the Failed Bank through the date of closing. The Proforma financial
statements serve as a basis for the opening entries of both the Assuming Bank and the Receiver.
"Put Date" has the meaning provided in Section 3.4.
"Put Notice" has the meaning provided in Section 3.4.
"Qualified Financial Contract" means a qualified financial contract as defined
in 12 U.S.C. Section 1821(e)(8)(D).
"Record" means any document, microfiche, microfilm and computer records
(including but not limited to magnetic tape, disc storage, card forms and printed copy) of the
Failed Bank generated or maintained by the Failed Bank that is owned by or in the possession of
the Receiver at Bank Closing.
"Related Liability" with respect to any Asset means any liability existing and
reflected on the Accounting Records of the Failed Baric as of Bank Closing for (i) indebtedness
secured by mortgages, deeds of trust, chattel mortgages, security interests or other liens on or
affecting such Asset, (ii) ad valorem taxes applicable to such Asset, and (iii) any other obligation
determined by the Receiver to be directly related to such Asset.
"Related Liability Amount" with respect to any Related Liability on the books
of the Assuming Bank, means the amount of such Related Liability as stated on the Accounting
Records of the Assuming Bank (as maintained in accordance with generally accepted accounting
principles) as of the date as of which the Related Liability Amount is being determined. With
respect to a liability that relates to more than one asset, the amount of such Related Liability shall
be allocated among such assets for the purpose of determining the Related Liability Amount with
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respect to any one of such assets. Such allocation shall be made by specific allocation, where
determinable, and otherwise shall be pro rata based upon the dollar amount of such gussets stated
on the Accounting Records of the entity that owns such asset.
"Required Pavment,f means $50,000,000.00.
"Repurchase Price0 means with respect to any Asset or asset, which shall be
determined by the Receiver, the lesser of (a) or (b):
(a)
(i) in the event of a negative Bid Amount, the amount paid by the
Assuming Bank, discounted by a percentage equal to the quotient produced by dividing the
Assuming Bank's Bid Amount by the aggregate Book Value of the Risk Assets of the Failed
Bank;
(ii) in the event of a negative Bid Amount, the amount resulting from
(a)(i), above, or in the event of a positive Bid Amount, the amount paid by the Assuming Bank,
(x) for a Loan, shall be decreased by any portion of the Loan classified "loss" and by one-half of
any portion of the Loan classified "doubtful" as of the date of Bank Closing, and (y) for any
Asset or asset, including a Loan, decreased by the amount of any money received with respect
thereto since Bank Closing and, if the Asset is a Loan or other interest bearing or earning asset,
the resulting amount shall then be increased or decreased, as the case may be, by interest or
discount (whichever is applicable) accruedfromand after Bank Closing at the lower of: (i) the
contract rate with respect to such Asset, or (ii) the Settlement Interest Rate; net proceeds received
by or due to the Assuming Bankfromthe sale of collateral, any forgiveness of debt, or otherwise
shall be deemed money received by the Assuming Bank; or
(b)
the dollar amount thereof stated on the Accounting Records of the
Assuming Bank as of the date as of which the Repurchase Price is being determined, as
maintained in accordance with generally accepted accounting principles, and, if the asset is a
Loan, regardless of the Legal Balance thereof and adjusted in the same manner as the Book
Value of a Failed Bank Loan would be adjusted hereunder.
Provided, however, (b), above, shall not be applicable and the Bid Amoimt shall be considered to
have been positive for Loans repurchased pursuant to Section 3.4(a).
"Risk Assets" means (i) all Loans purchased hereunder, excluding (a) New Loans
and (b) Loans to the extent secured by Assumed Deposits (and not included in (0(a)), plus (ii) the
Accrued Interest Receivable, Prepaid Expense, and Other Assets.
"Safe Deposit Boxes" means the safe deposit boxes of the Failed Bank, if any,
including the removable safe deposit boxes and safe deposit stacks in the Failed Bank's vault(s),
all rights and benefits (other than fees collected prior to Bank Closing) under rental agreements
with respect to such safe deposit boxes, and all keys and combinations thereto.
"Settlement Date" means thefirstBusiness Day immediately prior to the day
which is one hundred eighty (180) days after Bank Closing, or such other date prior thereto as
7
Execution Copy
Whole Bank P&A

Washington Mutual Bank
Henderson, Nevada

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

maybe agreed upon by the Receiver and the Assuming Bank. The Receiver, in its discretion,
may extend the Settlement Date.
!>

Settlement Interest Rate" means, for the first calendar quarter or portion
thereof during which interest accrues, the rate determined by the Receiver to be equal to the
equivalent coupon issue yield on twenty-six (26)-week United States Treasury Bills in effect as
of Bank Closing as published in The Wall Street Journal: provided, that if no such equivalent
coupon issue yield is available as of Bank Closing, the equivalent coupon issue yield for such
Treasury Bills most recently published in The Wall Street Journal prior to Bank Closing shall be
used. Thereafter, the rate shall be adjusted to the rate determined by the Receiver to be equal to
the equivalent coupon issue yield on such Treasury Bills in effect as of thefirstday of each
succeeding calendar quarter during which interest accrues as published in The Wall Street
Journal.
"Subsidiary" has the meaning set forth in Section 3(w)(4) of the Federal Deposit
Insurance Act, 12U.S.C. Section 1813(w)(4), as amended,
ARTICLE II
ASSUMPTION OF LIABILITIES
2.1
Liabilities Assumed bv Assuming Bank. Subject to Sections 2.5 and 4.8, the
Assuming Bank expressly assumes at Book Value (subject to adjustment pursuant to Article
Vm) and agrees to pay, perform, and discharge, all of the liabilities of the Failed Bank which are
reflected on the Books and Records of the Failed Bank as of Bank Closing, including the
Assumed Deposits and all liabilities associated with any and all employee benefit plans, except
as listed on the attached Schedule 2.1, and as otherwise provided in this Agreement (such
liabilities referred to as "Liabilities Assumed"). Notwithstanding Section 4.8, the Assuming
Bank specifically assumes all mortgage servicingrightsand obligations of the Failed Bank.
2.2
Interest on Deposit Liabilities, The Assuming Bank agrees that it will assume all
deposit contracts as of Bank Closing, and it will accrue and pay interest on Deposit liabilities
assumed pursuant to Section 2.1 at the same rate(s) and on the same terms as agreed to by the
Failed Bank as existed as of Bank Closing. If such Deposit has been pledged to secure an
obligation of the depositor or other party, any withdrawal thereof shall be subject to the terms of
the agreement governing such pledge.
2.3
Unclaimed Deposits. If, within eighteen (18) months after Bank Closing, any
depositor of the Failed Bank does not claim or arrange to continue such depositor's Deposit
assumed pursuant to Section 2.1 at the Assuming Bank, the Assuming Bank shall, within fifteen
(15) Business Days after the end of such eighteen (18)-month period, (i) refund to the
Corporation the Ml amount of each such Deposit (without reduction for service charges), (ii)
provide to the Corporation an electronic schedule of all such refunded Deposits in such form as
may be prescribed by the Corporation, and (iii) assign, transfer, convey and deliver to the
Receiver all right, title and interest of the Assuming Bank in and to Records previously
transferred to the Assuming Bank and other records generated or maintained by the Assuming
Bank pertaining to such Deposits. During such eighteen (l8)-month period, at the request of the
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Corporation, the Assuming Bank promptly shall provide to the Corporation schedules of
unclaimed deposits in such form as may be prescribed by the Corporation,
2.4

Omitted.

2.5
Borrower Claims, Notwithstanding anything to the contrary in this Agreement,
any liability associated with borrower claims for payment of or liability to any borrower for
monetary relief, or that provide for any other form of relief to any borrower, whether or not such
liability is reduced to judgment, liquidated or unliquidated, fixed or contingent, matured or
unmatured, disputed or undisputed, legal or equitable, judicial or extra-judicial, secured or
unsecured, whether asserted affirmatively or defensively, related in any way to any loan or
commitment to lend made by the Failed Bank prior to failure, or to any loan made by a third
party in connection with a loan which is or was held by the Failed Bank, or otherwise arising in
connection with the Failed Bank's lending or loan purchase activities are specifically not
assumed by the Assuming Bank.

ARTICLE III
PURCHASE OF ASSETS
3.1
Assets Purchased by Assuming Bank, Subject to Sections 3,5,3.6 and 4.8, the
Assuming Bank hereby purchases from the Receiver, and the Receiver hereby sells, assigns,
transfers, conveys, and delivers to the Assuming Bank, all right, title, and interest of the Receiver
in and to all of the assets (real, personal and mixed, wherever located and however acquired)
including all subsidiaries, joint ventures, partnerships, and any and all other business
combinations or arrangements, whether active, inactive, dissolved or terminated, of the Failed
Bank whether or not reflected on the books of the Failed Bank as of Bank Closing. Assets are
purchased hereunder by the Assuming Bank subject to all liabilities for indebtedness
collateralized by Liens affecting such Assets to the extent provided in Section 2.1. The
subsidiaries, joint ventures, partnerships, and any and all other business combinations or
arrangements, whether active, inactive, dissolved or terminated being purchased by the Assuming
Bank includes, but is not limited to, the entities listed on Schedule 3.1a. Notwithstanding
Section 4.8, the Assuming Bank specifically purchases all mortgage servicing rights and
obligations of the Failed Bank.
3.2

Asset Purchase Price.

(a)
All Assets and assets of the Failed Bank subject to an option to purchase by the Assuming
Bank shall be purchased for the amount, or the amount resulting from the method specified for
determining the amount, as specified on Schedule 3.2, except as otherwise may be provided
herein. Any Asset, asset of the Failed Bank subject to an option to purchase or other asset
purchased for which no purchase price is specified on Schedule 3.2 or otherwise herein shall be
purchased at its Book Value. Loans or other assets charged off the Accounting Records of the
Failed Bank prior to the date of Bank Closing shall be purchased at a price of zero.
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(b)
The purchase price for securities (other than the capital stock of any Acquired
Subsidiary) purchased under Section 3.1 by the Assuming Bank shall be the market value thereof
as of Bank Closing, which market value shall be (i) the "Mid/Last", or "Trade" (as applicable),
market price for each such security quoted at the close of the trading day effective on Bank
Closing as published electronically by Bloomberg. L.P.; (ii) provided, that if such market price is
not available for any such security, the Assuming Bank will submit a bid for each such security
within three days of notification/bid request by the Receiver (unless a different time period is
agreed to by the Assuming Bank and the Receiver) and the Receiver, in its sole discretion will
accept or reject each such bid; and (iii) further provided in the absence of an acceptable bid from
the Assuming Bank, each such security shall not pass to the Assuming Bank and shall be deemed
to be an excluded asset hereunder.
(c)
Qualified Financial Contracts shall be purchased at market value determined in
accordance with the terms of Exhibit 3.2(c). Any costs associated with such valuation shall be
shared equally by the Receiver and the Assuming Bank.
3.3
Manner of Conveyance: Limited Warranty: Nonrecourse: Etc. THE
CONVEYANCE OF ALL ASSETS, INCLUDING REAL AND PERSONAL PROPERTY
INTERESTS, PURCHASED BY THE ASSUMING BANK UNDER THIS AGREEMENT
SHALL BE MADE, AS NECESSARY, BY RECEIVER'S DEED OR RECEIVERS BILL OF
SALE, "AS IS", "WHERE IS", WITHOUT RECOURSE AND, EXCEPT AS OTHERWISE
SPECIFICALLY PROVIDED IN THIS AGREEMENT, WITHOUT ANY WARRANTIES
WHATSOEVER WITH RESPECT TO SUCH ASSETS, EXPRESS OR IMPLIED, WITH
RESPECT TO TITLE, ENFORCEABILITY, COLLECTIBILITY, DOCUMENTATION OR
FREEDOM FROM LIENS OR ENCUMBRANCES (IN WHOLE OR IN PART), OR ANY
OTHER MATTERS.
3.4

Puts of Assets to the Receiver.

(a)

Omitted.

(b)
Puts Prior to the Settlement Date, During the periodfromBank Closing to and
including the Business Day immediately preceding the Settlement Date, the Assuming Bank shall
be entitled to require the Receiver to purchase any Asset which the Assuming Bank can establish
is evidenced by forged or stolen instruments as of Bank Closing. The Assuming Bank shall
transfer all such Assets to the Receiver without recourse, and shall indemnify the Receiver
against any and all claims of any Person claiming by, through or under the Assuming Bank with
respect to any such Asset, as provided in Section 12.4.
(c)
Notices to the Receiver, In the event that the Assuming Bank elects to require the
Receiver to purchase one or more Assets, the Assuming Bank shall deliver to the Receiver a
notice (a "Put Notice") which shall include:
(i)

a list of all Assets that the Assuming Bank requires the Receiver to
purchase;
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(li)

a list of all Related Liabilities with respect to the Assets identified
pursuant to (i) above; and

(iii)

a statement of the estimated Repurchase Price of each Asset identified
pursuant to (i) above as of the applicable Put Date.

Such notice shall be in the form prescribed by the Receiver or such other form to which the
Receiver shall consent. As provided in Section 9.6, the Assuming Bank shall deliver to the
Receiver such documents, Credit Files and such additional information relating to the subject
matter of the Put Notice as the Receiver may request and shall provide to the Receiver full access
to all other relevant books and records.
(d)
Purchase by Receiver. The Receiver shall purchase Loans that are specified in
the Put Notice and shall assume Related Liabilities with respect to such Loans, and the transfer of
such Loans and Related Liabilities shall be effective as of a date determined by the Receiver
which date shall not be later than thirty (30) days after receipt by the Receiver of the Credit Files
with respect to such Loans (the "Put Date").
(e)
Purchase Price and Payment Date. Each Loan purchased by the Receiver
pursuant to this Section 3.4 shall be purchased at a price equal to the Repurchase Price of such
Loan less the Related Liability Amount applicable to such Loan, in each case determined as of
the applicable Put Date. If the difference between such Repurchase Price and such Related
Liability Amount is positive, then the Receiver shall pay to the Assuming Bank the amount of
such difference; if the difference between such amounts is negative, then the Assuming Bank
shall pay to the Receiver the amount of such difference. The Assuming Bank or the Receiver, as
the case may be, shall pay the purchase price determined pursuant to this Section 3.4(e) not later
than the twentieth (20th) Business Day following the applicable Put Date, together with interest
on such amount at the Settlement Interest Rate for the periodfromand including such Put Date
to and including the day preceding the date upon which payment is made.
(f)
Servicing. The Assuming Bank shall administer and manage any Asset subject to
purchase by the Receiver in accordance with usual and prudent banking standards and business
practices until such time as such Asset is purchased by the Receiver.
(g)
Reversals. In the event that the Receiver purchases an Asset (and assumes the
Related Liability) that it is not required to purchase pursuant to this Section 3.4, the Assuming
Bank shall repurchase such Asset (and assume such Related Liability)fromthe Receiver at a
price computed so as to achieve the same economic result as would apply if the Receiver had
never purchased such Asset pursuant to this Section 3.4.
3.5 Assets Not Purchased bv Assuming Bank. The Assuming Bank does not
purchase, acquire or assume, or (except as otherwise expressly provided in this Agreement)
obtain an option to purchase, acquire or assume under this Agreement the assets or Assets listed
on the attached Schedule 3.5.
3.6

Assets Essential to Receiver.
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(a)
The Receiver may refuse to sell to the Assuming Bank, or the Assuming Bank
agrees, at the request of the Receiver set forth in a written notice to the Assuming Bank, to
assign, transfer, convey, and deliver to the Receiver all of the Assuming Bank'sright,title and
interest in and to, any Asset or asset essential to the Receiver as determined by the Receiver in its
discretion (together with all Credit Documents evidencing or pertaining thereto), which may
include any Asset or asset that the Receiver determines to be:
(i)

made to an officer, director, or other Person engaging in the affairs of the
Failed Bank, its Subsidiaries or Affiliates or any related entities of any of
the foregoing;

(ii)

the subject of any investigation relating to any claim with respect to any
item described in Section 3.5(a) or (b), or the subject of, or potentially the
subject of, any legal proceedings;

(iii)

made to a Person who is an Obligor on a loan owned by the Receiver or
the Corporation in its corporate capacity or its capacity as receiver of any
institution;

(iv)

secured by collateral which also secures any asset owned by the Receiver;
or

(v)

related to any asset of the Failed Bank not purchased by the Assuming
Bank under this Article III or any liability of the Failed Bank not assumed
by the Assuming Bank under Article n.

(b)
Each such Asset or asset purchased by the Receiver shall be purchased at a price
equal to the Repurchase Price thereof less the Related Liability Amount with respect to any
Related Liabilities related to such Asset or asset, in each case determined as of the date of the
notice provided by the Receiver pursuant to Section 3.6(a). The Receiver shall pay the Assuming
Bank not later than the twentieth (20th) Business Day following receipt of related Credit
Documents and Credit Files together with interest on such amount at the Settlement Interest Rate
for the periodfromand including the date of receipt of such documents to and including the day
preceding the day on which payment is made. The Assuming Bank agrees to administer and
manage each such Asset or asset in accordance with usual and prudent banking standards and
business practices until each such Asset or asset is purchased by the Receiver. All transfers with
respect to Asset or assets under this Section 3.6 shall be made as provided in Section 9.6. The
Assuming Bank shall transfer all such Asset or assets and Related Liabilities to the Receiver
without recourse, and shall indemnify the Receiver against any and all claims of any Person
claiming by, through or under the Assuming Bank with respect to any such Asset or asset, as
provided in Section 12.4.

ARTICLE IV
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ASSUMPTION OF CERTAIN DUTIES AND OBLIGATIONS
The Assuming Bank agrees with the Receiver and the Corporation as follows:
4.1
Continuation of Banking Business. The Assuming Bank agrees to provide foil
service banking in the trade area of the Failed Bank commencing on the first banking business
day (including a Saturday) after Bank Closing. At the option of the Assuming Bank, such
banking services may be provided at any or all of the Bank Premises, or at other premises within
such trade area.
4.2
Agreement with Respect to Debit and Credit Card Business. The Assuming
Bank agrees to honor and perform, from and after Bank Closing, all duties and obligations with
respect to the Failed Bank's debit and credit card business, and/or processing related to debit and
credit cards, if any, and assumes all outstanding extensions of credit with respect thereto.
4.3
Agreement with Respect to Safe Deposit Business. The Assuming Bank
assumes and agrees to discharge,fromand after Bank Closing, in the usual course of conducting
a banking business, the duties and obligations of the Failed Bank with respect to all Safe Deposit
Boxes, if any, of the Failed Bank and to maintain all of the necessary facilities for the use of such
boxes by the renters thereof during the period for which such boxes have been rented and the rent
therefor paid to the Failed Bank, subject to the provisions of the rental agreements between the
Failed Bank and the respective renters of such boxes; provided, that the Assuming Bank may
relocate the Safe Deposit Boxes of the Failed Bank to any office of the Assuming Bank located
in the trade area of the Failed Bank. Fees related to the safe deposit business collected prior to
Bank Closing shall be for the benefit of the Receiver and fees collected after Bank Closing shall
be for the benefit of the Assuming Bank.
4.4
Agreement with Respect to Safekeeping Business. The Receiver transfers,
conveys and delivers to the Assuming Bank and the Assuming Bank accepts all securities and
other items, if any, held by the Failed Bank in safekeeping for its customers as of Bank Closing.
The Assuming Bank assumes and agrees to honor and discharge,fromand after Bank Closing,
the duties and obligations of the Failed Bank with respect to such securities and items held in
safekeeping. The Assuming Bank shall be entitled to all rights and benefits heretofore accrued or
hereafter accruing with respect thereto; provided, that, fees related to the safe keeping business
collected prior to Bank Closing shall be for the benefit of the Receiver and fees collected after
Bank Closing shall be for the benefit of the Assuming Bank. The Assuming Bank shall provide
to the Receiver written verification of all assets held by the Failed Bank for safekeeping within
sixty (60) days after Bank Closing.
4.5

Agreement with Respect to Trust Business.

(a)
The Assuming Bank shall, without further transfer, substitution, act or deed, to the
full extent permitted by law, succeed to the rights, obligations, properties, assets, investments,
deposits, agreements, and trusts of the Failed Bank under trusts, executorships, administrations,
guardianships, and agencies, and other fiduciary or representative capacities, all to the same
extent as though the Assuming Bank had assumed the samefromthe Failed Bank prior to Bank
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Closing; provided, that any liability based on the misfeasance, malfeasance or nonfeasance of the
Failed Bank, its directors, officers, employees or agents with respect to the trust business is not
assumed hereunder.
(b)
The Assuming Bank shall, to the full extent permitted by law, succeed to, and be
entitled to take and execute, the appointment to all executorships, trusteeships, guardianships and
otherfiduciaryor representative capacities to which the Failed Bank is or may be named in wills,
whenever probated, or to which the Failed Bank is or may be named or appointed by any other
instrument.
(c)
In the event additional proceedings of any kind are necessary to accomplish the
transfer of such trust business, the Assuming Bank agrees that, at its own expense, it will take
whatever action i& necessary to accomplish such transfer. The Receiver agrees to use reasonable
efforts to assist the Assuming Bank in accomplishing such transfer.
(d)
The Assuming Bank shall provide to the Receiver written verification of the assets
held in connection with the Failed Bank's trust business within sixty (60) days after Bank
Closing.
4,6

Agreement with Respect to Bank Premises.

(a)
Option to Lease. The Receiver hereby grants to the Assuming Bank an exclusive
option for the period of ninety (90) days commencing the day after Bank Closing to cause the
Receiver to assign to the Assuming Bank any or all leases for leased Bank Premises, if any,
which have been continuously occupied by the Assuming BankfromBank Closing to the date it
elects to accept an assignment of the leases with respect thereto to the extent such leases can be
assigned; provided, that the exercise of this option with respect to any lease must be as to all
premises or other property subject to the lease. If an assignment cannot be made of any such
leases, the Receiver may, in its discretion, enter into subleases with the Assuming Bank
containing the same terms and conditions provided under such existing leases for such leased
Bank Premises or other property. The Assuming Bank shall give notice to the Receiver within the
option period of its election to accept or not to accept an assignment of any or all leases (or enter
into subleases or new leases in lieu thereof). The Assuming Bank agrees to assume all leases
assigned (or enter into subleases in lieu thereof) pursuant to this Section 4.6.
(b)
Facilitation. The Receiver agrees to facilitate the assumption, assignment or
sublease of leases or the negotiation of new leases by the Assuming Bank; provided, that neither
the Receiver nor the Corporation shall be obligated to engage in litigation, make payments to the
Assuming Bank or to any third party in connection with facilitating any such assumption,
assignment, sublease or negotiation or commit to any other obligations to third parties.
(c)
Occupancy, The Assuming Bank shall give the Receiver fifteen (15) days' prior
written notice of its intention to vacate prior to vacating any leased Bank Premises with respect
to which the Assuming Bank has not exercised the option provided in Section 4.6(a). Any such
notice shall be deemed to terminate the Assuming Bank's option with respect to such leased Bank
Premises.
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(d)

Occupancy Costs.

(i)
The Assuming Bank agrees, during the period of any occupancy by it of
leased Bank Premises, to pay to the Receiver, or to appropriate third parties at the direction of the
Receiver, all operating costs with respect thereto and to comply with all relevant terms of
applicable leases entered into by the Failed Bank, including without limitation the timely
payment of all rent, taxes, fees, charges, utilities, insurance and assessments.
(ii)
The Assuming Bank agrees during the period of occupancy by it of leased
Bank Premises to pay to the Receiver rent for the use of all leased Furniture and Equipment and
all owned or leased Fixtures located on such Bank Premises for the period of such occupancy.
Rent for such property owned by the Failed Bank shall be the market rental value thereof, as
determined by the Receiver within sixty (60) days after Bank Closing. Rent for such leased
property shall be an amount equal to any and all rent and other amounts which the Receiver
incurs or accrues as an obligation or is obligated to pay for such period of occupancy pursuant to
all leases and contracts with respect to such property. If the Assuming Bank purchases any owned
Fixtures in accordance with Section 4.6(f), the amount of any rents paid by the Assuming Bank
with respect thereto shall be applied as an offset against the purchase price thereof.
(e)
Certain Requirements as to Furniture. Equipment and Fixtures. If the
Assuming Bank accepts an assignment of the lease (or enters into a sublease or a new lease in
lieu thereof) for leased Bank Premises, or if the Assuming Bank does not exercise such option
but within twelve (12) months following Bank Closing obtains therightto occupy such premises
(whether by assignment, lease, sublease, purchase or otherwise), other than in accordance with
Section 4.6(a), the Assuming Bank shall (i) accept an assignment or a sublease of the leases or
negotiate new leases for all Furniture and Equipment and Fixtures leased by the Failed Bank and
located thereon, and (ii) if applicable, accept an assignment or a sublease of any ground lease or
negotiate a new ground lease with respect to any land on which such Bank Premises are located;
provided, that the Receiver shall not have disposed of such Furniture and Equipment and
Fixtures or repudiated the leases specified in clause (i) or (ii).
(f)
Vacating Premises. If the Assuming Bank elects not to accept an assignment of
the lease or sublease any leased Bank Premises, the notice of such election in accordance with
Section 4.6(a) shall specify the date upon which the Assuming Bank's occupancy of such leased
Bank Premises shall terminate, which date shall not be later than the date which is one hundred
eighty (180) days after Bank Closing. Upon vacating such premises, the Assuming Bank shall
relinquish and release to the Receiver such premises and the Fixtures located thereon in the same
condition as at Bank Closing, normal wear and tear excepted. By failing to provide notice of its
intention to vacate such premises prior to the expiration of the option period specified in Section
4.6(a), or by occupying such premises after the one hundred eighty (180)-day period specified
above in this paragraph, the Assuming Bank shall, at the Receiver's option, (x) be deemed to
•have assumed all leases, obligations and liabilities with respect to such premises (including any
ground lease with respect to the land on which premises are located), and leased Furniture and
Equipment and leased Fixtures located thereon in accordance with this Section 4.6 (unless the
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Receiver previously repudiated any such lease), and (y) be required to purchase all Fixtures
owned by the Failed Bank and located on such premises as of Bank Closing.
(g)

Omitted/

4.7

Agreement with Respect to Leased Data Processing Equipment

(a)
The Receiver hereby grants to the Assuming Bank an exclusive option for the
period of ninety (90) days commencing the day after Bank Closing to accept an assignment from
the Receiver of any or all Data Processing Leases to the extent that such Data Processing Leases
can be assigned.
(b)
The Assuming Bank shall (i) give written notice to the Receiver within the option
period specified in Section 4.7(a) of its intent to accept an assignment or sublease of any or all
Data Processing Leases and promptly accept an assignment or sublease of such Data Processing
Leases, and (ii) give written notice to the appropriate lessor(s) that it has accepted an assignment
or sublease of any such Data Processing Leases.
(c)
The Receiver agrees to facilitate the assignment or sublease of Data Processing
Leases or the negotiation of new leases or license agreements by the Assuming Bank; provided*
that neither the Receiver nor the Corporation shall be obligated to engage in litigation or make
payments to the Assuming Bank or to any third party in connection with facilitating any such
assumption, assignment, sublease or negotiation.
(d)
The Assuming Bank agrees, during its period of use of any property subject to a
Data Processing Lease, to pay to the Receiver or to appropriate third parties at the direction of the
Receiver all operating costs with respect thereto and to comply with all relevant terms of the
applicable Data Processing Leases entered into by the Failed Bank, including without limitation
the timely payment of all rent, taxes, fees, charges, utilities, insurance and assessments.
(e)
The Assuming Bank shall, not later thanfifty(50) days after giving the notice
provided in Section 4.7(b), (i) relinquish and release to the Receiver all property subject to the
relevant Data Processing Lease, in the same condition as at Bank Closing, normal wear and tear
excepted, or (ii) accept an assignment or a sublease thereof or negotiate a new lease or license
agreement under this Section 4.7.
4.8

Agreement with Respect to Certain Existing Agreements.

With respect to agreements existing as of Bank Closing which provide for the rendering
of services by or to the Failed Bank, within one hundred twenty (120) days after Bank Closing,
the Assuming Bank shall give the Receiver written notice specifying whether it elects to assume
or not to assume each such agreement. Except as may be otherwise provided in this Article IV,
the Assuming Bank agrees to comply with the terms of each such agreement for a period
commencing on the day after Bank Closing and ending on: (i) in the case of an agreement that
provides for the rendering of services by the Failed Bank, the date which is ninety (90) days after
Bank Closing, and (ii) in the case of an agreement that provides for the rendering of services to
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the Failed Bank, the date which is thirty (30) days after the Assuming Bank has given notice to
the Receiver of its election not to assume such agreement; provided, that the Receiver can
reasonably make such service agreements available to the Assuming Bank. The Assuming Bank
shall be deemed by the Receiver to have assumed agreements for which no notification is timely
given. The Receiver agrees to assign, transfer, convey, and deliver to the Assuming Bank all
right, title and interest of the Receiver, if any, in and to agreements the Assuming Bank assumes
hereunder. In the event the Assuming Bank elects not to accept an assignment of any lease (or
sublease) or negotiate a new lease for leased Bank Premises under Section 4.6 and does not
otherwise occupy such premises, the provisions of this Section 4.8 shall not apply to service
agreements related to such premises. The Assuming Bank agrees, during the period it has the use
or benefit of any such agreement, promptly to pay to the Receiver or to appropriate third parties
at the direction of the Receiver all operating costs with respect thereto and to comply with all
relevant terms of such agreement. This paragraph shall not apply with respect to deposit
contracts which are expressly assumed by the Assuming Bank under Section 2.2 of this
Agreement.
4.9
Informational Tax Reporting. The Assuming Bank agrees to perform all
obligations of the Failed Bank with respect to Federal and State income tax informational
reporting related to (i) the Assets and the Liabilities Assumed, (ii) deposit accounts that were
closed and loans that were paid off or collateral obtained with respect thereto prior to Bank
Closing, (iii) miscellaneous payments made to vendors of the Failed Bank, and (iv) any other
asset or liability of the Failed Bank, including, without limitation, loans not purchased and
Deposits not assumed by the Assuming Bank, as may be required by the Receiver.
Under a private letter ruling (PLR) issued to the FDIC in January of 1988, the Internal Revenue
Service will allow the Assuming Bank to report for the Failed Bank transactions under its own
TIN for the entire year 2008; there is no need to dual-report for different payors in pre- v. postclosing date periods.
The Assuming Bank agrees to prepare on behalf of the Receiver all required Federal and State
compliance and income/franchise tax returns for the Failed Bank and acquired subsidiary entities
as of Bank Closing. The returns will be provided to the Receiver within the statutorily required
filing timeframe.
4.10 Insurance. The Assuming Bank agrees to obtain insurance coverage effective
from and after Bank Closing, including public liability, fire and extended coverage insurance
acceptable to the Receiver with respect to leased Bank Premises that it occupies, and all leased
Furniture and Equipment and Fixtures and leased data processing equipment (including hardware
and software) located thereon, in the event such insurance coverage is not already in force and
effect with respect to the Assuming Bank as the insured as of Bank Closing. All such insurance
shall, where appropriate (as determined by the Receiver), name the Receiver as an additional
insured.
4.11 Office Space for Receiver and Corporation. For the period commencing on the
day following Bank Closing and ending on the one hundred eightieth (180th) day thereafter, the
Assuming Bank agrees to provide to the Receiver and the Corporation, without charge, adequate
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and suitable office space (including parking facilities and vault space), furniture, equipment
(including photocopying and telecopying machines) and utilities (including local telephone
service and a dedicated broadband or T-l internet service) at the Bank Premises occupied by the
Assuming Bank for their use in the discharge of their respective functions with respect to the
Failed Bank. In the event the Receiver and the Corporation determine that the space provided is
inadequate or unsuitable, the Receiver and the Corporation may relocate to other quarters having
adequate and suitable space and the costs of relocation and any rental and utility costs for the
balance of the period of occupancy by the Receiver and the Corporation shall be borne by the
Assuming Bank.
4.12

Omitted.

4.13

Omitted,

ARTICLE V
DUTIES WITH RESPECT TO DEPOSITORS OF THE FAILED BANK
5.1
Payment of Checks. Drafts and Orders. Subject to Section 9.5, the Assuming
Bank agrees to pay all properly drawn checks, drafts and withdrawal orders of depositors of the
Failed Bank presented for payment, whether drawn on the check or draft forms provided by the
Failed Bank or by the Assuming Bank, to the extent that the Deposit balances to the credit of the
respective makers or drawers assumed by the Assuming Bank under this Agreement are
sufficient to permit the payment thereof, and in all other respects to discharge, in the usual course
of conducting a banking business, the duties and obligations of the Failed Bank with respect to
the Deposit balances due and owing to the depositors of the Failed Bank assumed by the
Assuming Bank under this Agreement.
5.2
Certain Agreements Related to Deposits. Subject to Section 2.2, the Assuming
Bank agrees to honor the terms and conditions of any written escrow or mortgage servicing
agreement or other similar agreement relating to a Deposit liability assumed by the Assuming
Bank pursuant to this Agreement
5.3

Notice to Depositors.

(a)
Within thirty (30) days after Bank Closing, the Assuming Bank shall give (i)
notice to depositors of the Failed Bank of its assumption of the Deposit liabilities of the Failed
Bank, and (ii) any notice required under Section 2.2, by mailing to each such depositor a notice
with respect to such assumption and by advertising in a newspaper of general circulation in the
county or counties in which the Failed Bank was located. The Assuming Bank agrees that it will
obtain prior approval of all such notices and advertisementsfromcounsel for the Receiver and
that such notices and advertisements shall not be mailed or published until such approval is
received.
(b)
The Assuming Bank shall give notice by mail to depositors of the Failed Bank
concerning the procedures to claim their deposits, which notice shall be provided to the
18
Execution Copy
Whole Bank P&A

Washington Mutual BanX
Henderson, Nevada

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Assuming Bank by the Receiver or the Corporation. Such notice shall be included with the notice
to depositors to be mailed by the Assuming Bank pursuant to Section 5.3(a).
(c)
If the Assuming Bank proposes to charge fees differentfromthose charged by the
Failed Bank before it establishes new deposit account relationships with the depositors of the
Failed Bank, the Assuming Bank shall give notice by mail of such changed fees to such
depositors.
ARTICLE VI
RECORDS
6.1

Transfer of Records,

(a)
In accordance with Section 3.1, the Receiver assigns, transfers, conveys and
delivers to the Assuming Bank the following Records pertaining to the Deposit liabilities of the
Failed Bank assumed by the Assuming Bank under this Agreement, except as provided in
Section 6,4:
(i)

signature cards, orders, contracts between the Failed Bank and its
depositors and Records of similar character;

(ii)

passbooks of depositors held by the Failed Bank, deposit slips, cancelled
checks and withdrawal orders representing charges to accounts of
depositors;

and the following Records pertaining to the Assets:
(iii)

records of deposit balances carried with other banks, bankers or trust
companies;

(iv)

Loan and collateral records and Credit Files and other documents;

(v)

deeds, mortgages, abstracts, surveys, and other instruments or records of
title pertaining to real estate or real estate mortgages;

(vi)

signature cards, agreements and records pertaining to Safe Deposit Boxes,
if any; and

(vii)

records pertaining to the credit card business, trust business or safekeeping
business of the Failed Bank, if any.

(b)
The Receiver, at its option, may assign and transfer to the Assuming Bank by a
single blanket assignment or otherwise, as soon as practicable after Bank Closing, any other
Records not assigned and transferred to the Assuming Bank as provided in this Agreement,
including but not limited to loan disbursement checks, general ledger tickets, official bank
checks, proof transactions (including proof tapes) and paid out loan files.
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6.2
Delivery of Assigned Records. The Receiver shall deliver to the Assuming Bank
all Records described in (i) Section 6.1(a) as soon as practicable on or after the date of this
Agreement, and (ii) Section 6.1(b) as soon as practicable after making any assignment described
therein.
6.3
Preservation of Records. The Assuming Bank agrees that it will preserve and
maintain for the joint benefit of the Receiver, the Corporation and the Assuming Bank, all
Records of which it has custody for such period as either the Receiver or the Corporation in its
discretion may require, until directed otherwise, in writing, by the Receiver or Corporation. The
Assuming Bank shall have the primary responsibility to respond to subpoenas, discovery
requests, and other similar official inquiries with respect to the Records of which it has custody.
6.4
Access to Records: Copies. The Assuming Bank agrees to permit the Receiver
and the Corporation access to all Records of which the Assuming Bank has custody, and to use,
inspect, make extractsfromor request copies of any such Records in the manner and to the
extent requested, and to duplicate, in the discretion of the Receiver or the Corporation, any
Record in the form of microfilm or microfiche pertaining to Deposit account relationships;
provided, that in the event that the Failed Bank maintained one or more duplicate copies of such
microfilm or microfiche Records, the Assuming Bank hereby assigns, transfers, and conveys to
the Corporation one such duplicate copy of each such Record without cost to the Corporation,
and agrees to deliver to the Corporation all Records assigned and transferred to the Corporation
under this Article VI as soon as practicable on or after the date of this Agreement. The party
requesting a copy of any Record shall bear the cost (based on standard accepted industry charges
to the extent applicable, as determined by the Receiver) for providing such duplicate Records. A
copy of each Record requested shall be provided as soon as practicable by the party having
custody thereof.
ARTICLE VII
BID; INITIAL PAYMENT
The Assuming Bank has submitted to the Receiver a positive bid of $1,888,000,000.00 for the
Assets purchased and Liabilities Assumed hereunder (the "Bid Amount"). On the Payment Date,
the Assuming Bank will pay to the Corporation, or the Corporation will pay to the Assuming
Bank, as the case may be, the Initial Payment, together with interest on such amount (if the
Payment Date is not the day following the day of Bank Closing)fromand including the day
following Bank Closing to and including the day preceding the Payment Date at the Settlement
Interest Rate.

ARTICLE VIII
PROFORMA
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The Assuming Bank, as soon as practical after Bank Closing, in accordance with the best
information then available, shall provide to the Receiver a Profonna Statement of Condition
indicating all assets and liabilities of the Failed Bank as shown on the Failed Bank's books and
records as of Bank Closing and reflecting which assets and liabilities are passing to the Assuming
Bank and which assets and liabilities are to be retained by the Receiver. In addition, the
Assuming Bank is to provide to the Receiver, in a standard data request as defined by the
Receiver, an electronic database of all loans, deposits, and subsidiaries and other business
combinations owned by the Failed Bank as of Bank Closing. See Schedule 3.1a.

ARTICLE IX
CONTINUING COOPERATION
9.1
General Matters. The parties hereto agree that they will, in good faith and with
their best efforts, cooperate with each other to carry out the transactions contemplated by this
Agreement and to effect the purposes hereof.
9.2
Additional Title Documents. The Receiver, the Corporation and the Assuming
Bank each agree, at any time, andfromtime to time, upon the request of any party hereto, to
execute and deliver such additional instruments and documents of conveyance as shall be
reasonably necessary to vest in the appropriate party its full legal or equitable title in and to the
property transferred pursuant to this Agreement or to be transferred in accordance herewith. The
Assuming Bank shall prepare such instruments and documents of conveyance (in form and
substance satisfactory to the Receiver) as shall be necessary to vest title to the Assets in the
Assuming Bank. The Assuming Bank shall be responsible for recording such instruments and
documents of conveyance at its own expense.
9.3

Claims and Salts.

(a)
The Receiver shall have the right, in its discretion, to (i) defend or settle any claim
or suit against the Assuming Bank with respect to which the Receiver has indemnified the
Assuming Bank in the same manner and to the same extent as provided in Article XU, and (ii)
defend or settle any claim or suit against the Assuming Bank with respect to any Liability
Assumed, which claim or suit may result in a loss to the Receiver arising out of or related to this
Agreement, or which existed against the Failed Bank on or before Bank Closing. The exercise by
the Receiver of anyrightsunder this Section 9.3(a) shall not release the Assuming Bank with
respect to any of its obligations under this Agreement.
(b)
In the event any action at law or in equity shall be instituted by any Person against
the Receiver and the Corporation as codefendants with respect to any asset of the Failed Bank
retained or acquired pursuant to this Agreement by the Receiver, the Receiver agrees, at the
request of the Corporation, to join with the Corporation in a petition to remove the action to the
United States District Court for the proper district. The Receiver agrees to institute, with or
without joinder of the Corporation as coplaintiff, any action with respect to any such retained or
acquired asset or any matter connected therewith whenever notice requiring such action shall be
given by the Corporation to the Receiver.
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9«4
Payment of Deposits. In the event any depositor does not accept the obligation of
the Assuming Bank to pay any Deposit liability of the Failed Bank assumed by the Assuming
Bank pursuant to this Agreement and asserts a claim against the Receiver for all or any portion of
any such Deposit liability, the Assuming Bank agrees on demand to provide to the Receiver
funds sufficient to pay such claim in an amount not in excess of the Deposit liability reflected on
the books of the Assuming Bank at the time such claim is made. Upon payment by the Assuming
Bank to the Receiver of such amount, the Assuming Bank shall be dischargedfromany further
obligation under this Agreement to pay to any such depositor the amount of such Deposit liability
paid to the Receiver.
9.5
Withheld Payments. At any time, the Receiver or the Corporation may, in its
discretion, determine that all or any portion of any deposit balance assumed by the Assuming
Bank pursuant to this Agreement does not constitute a "Deposit" (or otherwise, in its discretion,
determine that it is the best interest of the Receiver or Corporation to withhold all or any portion
of any deposit), and may direct the Assuming Bank to withhold payment of all or any portion of
any such deposit balance. Upon such direction, the Assuming Bank agrees to hold such deposit
and not to make any payment of such deposit balance to or on behalf of the depositor, or to itself,
whether by way of transfer, set-off, or otherwise. The Assuming Bank agrees to maintain the
"withheld payment" status of any such deposit balance until directed in writing by the Receiver
or the Corporation as to its disposition. At the direction of the Receiver or the Corporation, the
Assuming Bank shall return all or any portion of such deposit balance to the Receiver or the
Corporation, as appropriate, and thereupon the Assuming Bank shall be dischargedfromany
further liability to such depositor with respect to such returned deposit balance. If such deposit
balance has been paid to the depositor prior to a demand for return by the Corporation or the
Receiver, and payment of such deposit balance had not been previously withheld pursuant to this
Section, the Assuming Bank shall not be obligated to return such deposit balance to the Receiver
or the Corporation. The Assuming Bank shall be obligated to reimburse the Corporation or the
Receiver, as the case may be, for the amount of any deposit balance or portion thereof paid by the
Assuming Bank in contravention of any previous direction to withhold payment of such deposit
balance or return such deposit balance the payment of which was withheld pursuant to this
Section.
9.6

Proceedings with Respect to Certain Assets and Liabilities.

(a)
In connection with any investigation, proceeding or other matter with respect to
any asset or liability of the Failed Bank retained by the Receiver, or any asset of the Failed Bank
acquired by the Receiver pursuant to this Agreement, the Assuming Bank shall cooperate to the
extent reasonably required by the Receiver.
(b)
In addition to its obligations under Section 6.4, the Assuming Bank shall provide
representatives of the Receiver access at reasonable times and locations without other limitation
or qualification to (i) its directors, officers, employees and agents and those of the Subsidiaries
acquired by the Assuming Bank, and (ii) its books and records, the books and records of such
Subsidiaries and all Credit Files, and copies thereof. Copies of books, records and Credit Files
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shall be provided by the Assuming Bank as requested by the Receiver and the costs of
duplication thereof shall be borne by the Receiver.
(c)
Not later than ten (10) days after the Put Notice pursuant to Section 3.4 or the date
of the notice of transfer of any Loan by the Assuming Bank to the Receiver pursuant to Section
3.6, the Assuming Bank shall deliver to the Receiver such documents with respect to such Loan
as the Receiver may request, including without limitation the following: (i) all related Credit
Documents (other than certificates, notices and other ancillary documents), (ii) a certificate
setting forth the principal amount on the date of the transfer and the amount of interest, fees and
other charges then accrued and unpaid thereon, and any restrictions on transfer to which any such
Loan is subject, and (iii) all Credit Files, and all documents, microfiche, microfilm and computer
records (including but not limited to magnetic tape, disc storage, card forms and printed copy)
maintained by, owned by, or in the possession of the Assuming Bank or any Affiliate of the
Assuming Bank relating to the transferred Loan.
9.7
Information. The Assuming Bank promptly shall provide to the Corporation such
other information, including financial statements and computations, relating to the performance
of the provisions of this Agreement as the Corporation or the Receiver may requestfromtime to
time, and, at the request of the Receiver, make available employees of the Failed Bank employed
or retained by the Assuming Bank to assist in preparation of the pro forma statement pursuant to
Section 8.1.
ARTICLE X
CONDITION PRECEDENT
The obligations of the parties to this Agreement are subject to the Receiver and the
Corporation having received at or before Bank Closing evidence reasonably satisfactory to each
of any necessary approval, waiver, or other action by any governmental authority, the board of
directors of the Assuming Bank, or other third party, with respect to this Agreement and the
transactions contemplated hereby, the closing of the Failed Bank and the appointment of the
Receiver, the chartering of the Assuming Bank, and any agreements, documents, matters or
proceedings contemplated hereby or thereby.

ARTICLE XI
REPRESENTATIONS AND WARRANTIES OF THE ASSUMING BANK
The Assuming Bank represents and warrants to the Corporation and the Receiver as
follows:
(a)
Corporate Existence and Authority. The Assuming Bank (i) is duly organized,
validly existing and in good standing under the laws of its Chartering Authority and has full
power and authority to own and operate its properties and to conduct its business as now
conducted by it, and (ii) has full power and authority to execute and deliver this Agreement and
to perform its obligations hereunder. The Assuming Bank has taken all necessary corporate
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action to authorize the execution, delivery and performance of this Agreement and the
performance of the transactions contemplated hereby.
(b)
Third Party Consents. No governmental authority or other third party consents
(including but not limited to approvals, licenses, registrations or declarations) are required in
connection with the execution, delivery or performance by the Assuming Bank of this
Agreement, other than such consents as have been duly obtained and are in full force and effect.
(c)
Execution and Enforceability. This Agreement has been duly executed and
delivered by the Assuming Bank and when this Agreement has been duly authorized, executed
and delivered by the Corporation and the Receiver, this Agreement will constitute the legal, valid
and binding obligation of the Assuming Bank, enforceable in accordance with its terms.
(d)

Compliance with Law.

(i)
Neither the Assuming Bank nor any of its Subsidiaries is in violation of
any statute, regulation, order, decision, judgment or decree of, or any restriction imposed by, the
United States of America, any State, municipality or other political subdivision or any agency of
any of the foregoing, or any court or other tribunal having jurisdiction over the Assuming Bank
or any of its Subsidiaries or any assets of any such Person, or any foreign government or agency
thereof having such jurisdiction, with respect to the conduct of the business of the Assuming
Bank or of any of its Subsidiaries, or the ownership of the properties of the Assuming Bank or
any of its Subsidiaries, which, either individually or in the aggregate with all other such
violations, would materially and adversely affect the business, operations or condition (financial
or otherwise) of the Assuming Bank or the ability of the Assuming Bank to perform, satisfy or
observe any obligation or condition under this Agreement.
(ii)
Neither the execution and delivery nor the performance by the Assuming
Bank of this Agreement will result in any violation by the Assuming Bank of, or be in conflict
with, any provision of any applicable law or regulation, or any order, writ or decree of any court
or governmental authority.
e)
Representations Remain True. The Assuming Bank represents and warrants
that it has executed and delivered to the Corporation a Purchaser Eligibility Certification and
Confidentiality Agreement and that all information provided and representations made by or on
behalf of the Assuming Bank in connection with this Agreement and the transactions
contemplated hereby, including, but not limited to, the Purchaser Eligibility Certification and
Confidentiality Agreement (which are affirmed and ratified hereby) are and remain true and
correct in all material respects and do not fail to state any fact required to make the information
contained therein not misleading.

ARTICLE XII
INDEMNIFICATION
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12.1 Indemnification of Indemnitees. From and after Bank Closing and subject to
the limitations set forth in this Section and Section 12.6 and compliance by the Indemnitees with
Section 12.2, the Receiver agrees to indemnify and hold harmless the Indemnitees against any
and all costs, losses, liabilities, expenses (including attorneys1 fees) incurred prior to the
assumption of defense by the Receiver pursuant to paragraph (d) of Section 12.2, judgments,
fines and amounts paid in settlement actually and reasonably incurred in connection with claims
against any Indemnitee (1) based on liabilities of the Failed Bank that are not assumed by the
Assuming Bank pursuant to this Agreement or subsequent to the execution hereof by the
Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank for which indemnification
is provided hereunder in (a) of this Section 12.1 or (2) described in Section 12.1(a) below
subject in each case to certain exclusions as provided in (b) of this Section 12.1:
(a)
(1) claims based on the rights of any shareholder or former shareholder as such of
(x) the Failed Bank, or (y) any Subsidiary or Affiliate of the Failed Bank;
(2) claims based on therightsof any creditor as such of the Failed Bank, or any
creditor as such of any director, officer, employee or agent of the Failed Bank or any Affiliate of
the Failed Bank, with respect to any indebtedness or other obligation of the Failed Bank or any
Affiliate of the Failed Bank arising prior to Bank Closing;
(3) claims based on therightsof any present or former director, officer, employee
or agent as such of the Failed Bank or of any Subsidiary or Affiliate of the Failed Bank;
(4) claims based on any action or inaction prior to Bank Closing of the Failed
Bank, its directors, officers, employees or agents as such, or any Subsidiary or Affiliate of the
Failed Bank, or the directors, officers, employees or agents as such of such Subsidiary or
Affiliate;
(5) claims based on any malfeasance, misfeasance or nonfeasance of the Failed
Bank, its directors, officers, employees or agents with respect to the trust business of the Failed
Bank, if any,
(6) claims based on any failure or alleged failure (not in violation of law) by the
Assuming Bank to continue to perfonn any service or activity previously performed by the Failed
Bank which the Assuming Bank is not required to perform pursuant to this Agreement or which
arise under any contract to which the Failed Bank was a party which the Assuming Bank elected
not to assume in accordance with this Agreement and which neither the Assuming Bank nor any
Subsidiary or Affiliate of the Assuming Bank has assumed subsequent to the execution hereof;
(7) claims arisingfromany action or inaction of any Indemnitee, including for
purposes of this Section 12.1(a)(7) the former officers or employees of the Failed Bank or of any
Subsidiary or Affiliate of the Failed Bank that is taken upon the specific written direction of the
Corporation or the Receiver, other than any action or inaction taken in a manner constituting bad
faith, gross negligence or willful misconduct; and
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(8) claims based on the rights of any depositor of the Failed Bank whose deposit
has been accorded "withheld payment" status and/or returned to the Receiver or Corporation in
accordance with Section 9.5 and/or has become an "unclaimed deposit" or has been returned to
the Corporation or the Receiver in accordance with Section 2.3;
(9) claims asserted by, or derivatively by any shareholder on behalf of, the Failed
Bank's parent company based on the process of bidding, negotiation, execution and
consummation of the transactions contemplated by this Agreement, provided that (x) the amount
of the indemnification paid or payable pursuant to this clause (9) shall not exceed $500,000,000,
and (y) the indemnification provided by this clause (9) shall cover only those claims specifically
enumerated in the FDICs approval of the transactions contemplated by this Agreement.
(b)
provided, that with respect to this Agreement, except for paragraphs (7), (8) and
(9) of Section 12.1(a), no indemnification will be provided under this Agreement for any:
(1) judgment orfineagainst, or any amount paid in settlement (without the written
approval of the Receiver) by, any Indemnitee in connection with any action that seeks damages
against any Indemnitee (a "counterclaim") arising with respect to any Asset and based on any
action or inaction of either the Failed Bank, its directors, officers, employees or agents as such
prior to Bank Closing, unless any such judgment, fine or amount paid in settlement exceeds the
greater of (i) the Repurchase Price of such Asset, or (ii) the monetary recovery sought on such
Asset by the Assuming Bank in the cause of action from which the counterclaim arises; and in
such event the Receiver will provide indemnification only in the amount of such excess; and no
indemnification will be provided for any costs or expenses other than any costs or expenses
(including attorneys' fees) which, in the determination of the Receiver, have been actually and
reasonably incurred by such Indemnitee in connection with the defense of any such counterclaim;
and it is expressly agreed that the Receiver reserves therightto intervene, in its discretion, on its
behalf and/or on behalf of the Receiver, in the defense of any such counterclaim;
(2) claims with respect to any liability or obligation of the Failed Bank that is
expressly assumed by the Assuming Bank pursuant to this Agreement or subsequent to the
execution hereof by the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank;
(3) claims with respect to any liability of the Failed Bank to any present or former
employee as such of the Failed Bank or of any Subsidiary or Affiliate of the Failed Bank, which
liability is expressly assumed by the Assuming Bank pursuant to this Agreement or subsequent to
the execution hereof by the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank;
(4) claims based on the failure of any Indemnitee to seek recovery of damages
from the Receiver for any claims based upon any action or inaction of the Failed Bank, its
directors, officers, employees or agents as fiduciary, agent or custodian prior to Bank Closing;
(5) claims based on any violation or alleged violation by any Indemnitee of the
antitrust, branching, banking or bank holding company or securities laws of the United States of
America or any State thereof;
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' (6) claims based on the rights of any present or former creditor, customer, or
supplier as such of the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank;
(7) claims based on the rights of any present or former shareholder as such of the
Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank regardless of whether any
such present or former shareholder is also a present or former shareholder of the Failed Bank;
(8) claims, if the Receiver determines that the effect of providing such
indemnification would be to (i) expand or alter the provisions of any warranty or disclaimer
thereof provided in Section 3.3 or any other provision of this Agreement, or (ii) create any
warranty not expressly provided under this Agreement;
(9) claims which could have been enforced against any Indemnitee had the
Assuming Bank not entered into this Agreement;
(10) claims based on any liability for taxes or fees assessed with respect to the
consummation of the transactions contemplated by this Agreement, including without limitation
any subsequent transfer of any Assets or Liabilities Assumed to any Subsidiary or Affiliate of the
Assuming Bank;
(11) except as expressly provided in this Article XII, claims based on any action
or inaction of any Indemnitee, and nothing in this Agreement shall be construed to provide
indemnification for (i) the Failed Bank, (ii) any Subsidiary or Affiliate of the Failed Blank, or (iii)
any present or former director, officer, employee or agent of the Failed Bank or its Subsidiaries
or Affiliates; provided, that the Receiver, in its discretion, may provide indemnification
hereunder for any present or former director, officer, employee or agent of the Failed Bank or its
Subsidiaries or Affiliates who is also or becomes a director, officer, employee or agent of the
Assuming Bank or its Subsidiaries or Affiliates;
(12) claims or actions which constitute a breach by the Assuming Bank of the
representations and warranties contained in Article XI;
(13) claims arising out of or relating to the condition of or generated by an Asset
arisingfromor relating to the presence, storage or release of any hazardous or toxic substance, or
any pollutant or contaminant, or condition of such Asset which violate any applicable Federal,
State or local law or regulation concerning environmental protection;
(14) claims based on, related to or arising from any asset, including a loan,
acquired or liability assumed by the Assuming Bank, other than pursuant to this Agreement; and
(15) claims based on, related to or arisingfromany liability specifically not
assumed by the Assuming Bank pursuant to Section 2.5 of this Agreement.
12.2 Conditions Precedent to Indemnification. It shall be a condition precedent to
the obligation of the Receiver to indemnify any Person pursuant to this Article XII that such
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Person shall, with respect to any claim made or threatened against such Person for which such
Person is or may be entitled to indemnification hereunder:
(a)
give written notice to the Regional Counsel (Litigation Branch) of the
Corporation in the manner and at the address provided in Section 13.7 of such claim as soon as
practicable after such claim is made or threatened; provided, that notice must be given on or
before the date which is six (6) yearsfromthe date of this Agreement;
(b)
provide to the Receiver such information and cooperation with respect to such
claim as the Receiver may reasonably require;
(c)
cooperate and take all steps, as the Receiver may reasonably require, to preserve
and protect any defense to such claim;
(d)
in the event suit is brought with respect to such claim, upon reasonable prior
notice, afford to the Receiver theright,which the Receiver may exercise in its sole discretion, to
conduct the investigation, control the defense and effect settlement of such claim, including
without limitation therightto designate counsel and to control all negotiations, litigation,
arbitration, settlements, compromises and appeals of any such claim, all of which shall be at the
expense of the Receiver; provided, that the Receiver shall have notified the Person claiming
indemnification in writing that such claim is a claim with respect to which the Person claiming
indemnification is entitled to indemnification under this Article XII;
(e)
not incur any costs or expenses in connection with any response or suit with
respect to such claim, unless such costs or expenses were incurred upon the written direction of
the Receiver; provided, that the Receiver shall not be obligated to reimburse the amount of any
such costs or expenses unless such costs or expenses were incurred upon the written direction of
the Receiver;
(f)
not release or settle such claim or make any payment or admission with respect
thereto, unless the Receiver consents in writing thereto, which consent shall not be unreasonably
withheld; provided, that the Receiver shall not be obligated to reimburse the amount of any such
settlement or payment unless such settlement or payment was effected upon the written direction
of the Receiver; and
(g)
take reasonable action as the Receiver may request in writing as necessary to
preserve, protect or enforce therightsof the indemnified Person against any Primary Indemnitor.
12.3 No Additional Warranty. Nothing in this Article XII shall be construed or
deemed to (i) expand or otherwise alter any warranty or disclaimer thereof provided under
Section 3.3 or any other provision of this Agreement with respect to, among other matters, the
title, value, collectibility, genuineness, enforceability or condition of any (x) Asset, or (y) asset of
the Failed Bank purchased by the Assuming Bank subsequent to the execution of this Agreement
by the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank, or (ii) create any
warranty not expressly provided under this Agreement with respect thereto.
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12.4 Indemnification of Receiver and Corporation. From and after Bank Closing,
the Assuming Bank agrees to indemnify and hold harmless the Corporation and the Receiver and
their respective directors, officers, employees and agentsfromand against any and all costs,
losses, liabilities, expenses (including attorneys1 fees), judgments, fines and amounts paid in
settlement actually and reasonably incurred in connection with any of the following:
(a)
claims based on any and all liabilities or obligations of the Failed Bank assumed
by the Assuming Bank pursuant to this Agreement or subsequent to the execution hereof by the
Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank, whether or not any such
liabilities subsequently are sold and/or transferred, other than any claim based upon any action or
inaction of any Indemnitee as provided in paragraph (7) or (8) of Section 12.1(a); and
(b)
claims based on any act or omission of any Indemnitee (including but not limited
to claims of any Person claiming any right or title by or through the Assuming Bank with respect
to Assets transferred to the Receiver pursuant to Section 3.4 or 3.6), other than any action or
inaction of any Indemnitee as provided in paragraph (7) or (8) of Section 12.1(a).
12.5 Obligations Supplemental. The obligations of the Receiver, and the Corporation
as guarantor in accordance with Section 12.7, to provide indemnification under this Article XII
are to supplement any amount payable by any Primary Indemnitor to the Person indemnified
under this Article XII. Consistent with that intent, the Receiver agrees only to make payments
pursuant to such indemnification to the extent not payable by a Primary Indemnitor. If the
aggregate amount of payments by the Receiver, or the Corporation as guarantor in accordance
with Section 12.7, and all Primary Indemnitors with respect to any item of indemnification under
this Article XII exceeds the amount payable with respect to such item, such Person being
indemnified shall notify the Receiver thereof and, upon the request of the Receiver, shall
promptly pay to the Receiver, or the Corporation as appropriate, the amount of the Receiver's (or
Corporation's) payments to the extent of such excess.
12.6 Criminal Claims. Notwithstanding any provision of this Article XII to the
contrary, in the event that any Person being indemnified under this Article XII shall become
involved in any criminal action, suit or proceeding, whether judicial, administrative or
investigative, the Receiver shall have no obligation hereunder to indemnify such Person for
liability with respect to any criminal act or to the extent any costs or expenses are attributable to
the defense against the allegation of any criminal act, unless (i) the Person is successful on the
merits or otherwise in the defense against any such action, suit or proceeding, or (ii) such action,
suit or proceeding is terminated without the imposition of liability on such Person.
12.7 Limited Guaranty of the Corporation. The Corporation hereby guarantees
performance of the Receiver's obligation to indemnify the Assuming Bank as set forth in this
Article XII. It is a condition to the Corporation's obligation hereunder that the Assuming Bank
shall comply in all respects with the applicable provisions of this Article XII. The Corporation
shall be liable hereunder only for such amounts, if any, as the Receiver is obligated to pay under
the terms of this Article XII but shall fail to pay. Except as otherwise provided above in this
Section 12.7, nothing in this Article XII is intended or shall be construed to create any liability or
obligation on the part of the Corporation, the United States of America or any department or
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agency thereof under or with respect to this Article XII, or any provision hereof, it being the
intention of the parties hereto that the obligations undertaken by the Receiver under this Article
XII are the sole and exclusive responsibility of the Receiver and no other Person or entity.
12.8 Subrogation* Upon payment by the Receiver, or the Corporation as guarantor in
accordance with Section 12.7, to any Indemnitee for any claims indemnified by the Receiver
under this Article XII, the Receiver, or the Corporation as appropriate, shall become subrogated
to all rights of the Indemnitee against any other Person to the extent of such payment.
ARTICLE XIII
MISCELLANEOUS
13-1 Entire Agreement. This Agreement embodies the entire agreement of the parties
hereto in relation to the subject matter herein and supersedes all prior understandings or
agreements, oral or written, between the parties.
13.2 Headings. The headings and subheadings of the Table of Contents, Articles and
Sections contained in this Agreement, except the terms identified for definition in Article I and
elsewhere in this Agreement, are inserted for convenience only and shall not affect the meaning
or interpretation of this Agreement or any provision hereof.
13.3 Counterparts. This Agreement may be executed in any number of counterparts
and by the duly authorized representative of a different party hereto on separate counterparts,
each of which when so executed shall be deemed to be an original and all of which when taken
together shall constitute one and the same Agreement.
13-4 GOVERNING LAW. THIS AGREEMENT AND THE RIGHTS AND
OBLIGATIONS HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH THE FEDERAL LAW OF THE UNITED STATES OF AMERICA,
AND IN THE ABSENCE OF CONTROLLING FEDERAL LAW, IN ACCORDANCE WITH
THE LAWS OF THE STATE IN WHICH THE MAIN OFFICE OF THE FAILED BANK IS
LOCATED.
13.5 Successors. All terms and conditions of this Agreement shall be binding on the
successors and assigns of the Receiver, the Corporation and the Assuming Bank. Except as
otherwise specifically provided in this Agreement, nothing expressed or referred to in this
Agreement is intended or shall be construed to give any Person other than the Receiver, the
Corporation and the Assuming Bank any legal or equitableright,remedy or claim under or with
respect to this Agreement or any provisions contained herein, it being the intention of the parties
hereto that this Agreement, the obligations and statements of responsibilities hereunder, and all
other conditions and provisions hereof are for the sole and exclusive benefit of the Receiver, the
Corporation and the Assuming Bank and for the benefit of no other Person.
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13.6 Modification: Assignment. No amendment or other modification, rescission,
release, or assignment of any part of this Agreement shall be effective except pursuant to a
written agreement subscribed by the duly authorized representatives of the parties hereto.
13.7 Notice. Any notice, request, demand, consent, approval or other communication
to any party hereto shall be effective when received and shall be given in writing, and delivered
in person against receipt therefore, or sent by certified mail, postage prepaid, courier service,
telex or facsimile transmission to such party (with copies as indicated below) at its address set
forth below or at such other address as it shall hereafter furnish in writing to the other parties. All
such notices and other communications shall be deemed given on the date received by the
addressee.
Assuming Bank
JPMorgan Chase Bank, National Association
270 Park Avenue
New York, New York 10017
Attention: Brian A. Bessey
with a copy to: Stephen M. Cutler
Receiver and Corporation
Federal Deposit Insurance Corporation,
Receiver of Washington Mutual Bank, Henderson, Nevada
1601 Bryan St., Suite 1700
Dallas, Texas 75201
Attention: Deputy Director (DRR-Field Operations Branch)
with copy to: Regional Counsel (Litigation Branch)
and with respect to notice under Article XII:
Federal Deposit Insurance Corporation
Receiver of Washington Mutual Bank, Henderson, Nevada
1601 Bryan St., Suite 1700
Dallas, Texas 75201
Attention: Regional Counsel (Litigation Branch)
13.8 Manner of Payment All payments due under this Agreement shall be in lawful
money of the United States of America in immediately availablefimdsas each party hereto may
specify to the other parties; provided, that in the event the Receiver or the Corporation is
obligated to make any payment hereunder in the amount of $25,000.00 or less, such payment
may be made by check.
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13.9 Costs, Fees and Expenses. Except as otherwise specifically provided herein, each
party hereto agrees to pay all costs, fees and expenses which it has incurred in connection with or
incidental to the matters contained in this Agreement, including without limitation any fees and
disbursements to its accountants and counsel; provided, that the Assuming Bank shall pay all
fees, costs and expenses (other than attorneys' fees incurred by the Receiver) incurred in
connection with the transfer to it of any Assets or Liabilities Assumed hereunder or in
accordance herewith.
13.10 Waiver. Each of the Receiver, the Corporation and the Assuming Bank may
waive its respective rights, powers or privileges under this Agreement; provided, that such
waiver shall be in writing; and further provided, that no failure or delay on the part of the
Receiver, the Corporation or the Assuming Bank to exercise anyright,power or privilege under
this Agreement shall operate as a waiver thereof, nor will any single or partial exercise of any
right, power or privilege under this Agreement preclude any other or further exercise thereof or
the exercise of any otherright,power or privilege by the Receiver, the Corporation, or the
Assuming Bank under this Agreement, nor will any such waiver operate or be construed as a
future waiver of suchright,power or privilege under this Agreement.
13.11 Severability. If any provision of this Agreement is declared invalid or
unenforceable, then, to the extent possible, all of the remaining provisions of this Agreement
shall remain in full force and effect and shall be binding upon the parties hereto.
13.12 Term of Agreement This Agreement shall continue in full force and effect until
the sixth (6th) anniversary of Bank Closing; provided, that the provisions of Section 6.3 and 6.4
shall survive the expiration of the term of this Agreement. Provided, however, the receivership of
the Failed Bank may be terminated prior to the expiration of the term of this Agreement; in such
event, the guaranty of the Corporation, as provided in and in accordance with the provisions of
Section 12.7 shall be in effect for the remainder of the term. Expiration of the term of this
Agreement shall not affect any claim or liability of any party with respect to any (i) amount
which is owing at the time of such expiration, regardless of when such amount becomes payable,
and (ii) breach of this Agreement occurring prior to such expiration, regardless of when such
breach is discovered.
13.13 Survival of Covenants. Etc. The covenants, representations, and warranties in
this Agreement shall survive the execution of this Agreement and the consummation of the
transactions contemplated hereunder.
[Signature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by their duly authorized representatives as of the datefirstabove written.

FEDERAL DEPOSIT INSURANCE CORPORATION,
RECEIVER OF: WASHINGTON MUTUAL BANK,
HENDERSON, NEVADA

BY:
NAME: Mitchell L. Glassman
TITLE: Director
Attest:

FEDERAL DEPOSIT INSURANCE CORPORATION

BY:
NAME: Mitchell L. Classman
TITLE: Director
Attest:

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION

BY:
NAME: Brian A. Bessey
TITLE: Senior Vice President
Attest: >
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Wuhington Mutual Btnk
Hendmon, Nevada

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by their duly authorized representatives as of the datefirstabove written.
FEDERAL DEPOSIT INSURANCE CORPORATION,
RECEIVER OF: WASHINGTON MUTUAL BANK,
HENDERSON, NEVADA

NAME: Mitchell L. Glassman
TITLE: Director
Attest:

FEDERAL DEPOSIT INSURANCE CORPORATION

W?)ykkM*P. bQiAat*,^.
vrv/
NAME: Mitchell L, Glassman
TITLE: Director
Attest:

-o
JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION
BY:
NAME: Brian A. Bessey
TITLE: Senior Vice President

Attest:
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SCHEDULE 2.1 - Certain Liabilities Not Assumed

1. Preferred stock and litigation pending against the Failed Bank related to liabilities
retained by the receiver.
2. Subordinated debt.
3. Senior debt.
4. All employee benefit plans sponsored by the holding company of the Failed Bank except
the tax-qualified pension and 401(k) plans and employee medical plan.
5. All management, employment, change-in-control, severance, unfunded deferred
compensation and individual consulting agreements or plans (i) between the Failed Bank
and its employees or (ii) maintained by the Failed Bank on behalf of its employees.
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SCHEDULE 3.2 - Purchase Price of Assets

(a)

cash and receivables from depository
institutions, including cash items in the
process of collection, plus
interest thereon:

Book Value

(b)

securities (exclusive of the capital stock of
Acquired Subsidiaries), plus interest
thereon:

Market Value

(<0

federal funds sold and repurchase
agreements, if any, including interest
thereon:

Book Value

(d)

Loans:

Book Value

(e)

Other Real Estate:

Book Value

(0

credit card business, if any, including all
outstanding extensions of credit:

Book Value

(g)

Safe Deposit Boxes and related business,
safekeeping business and trust business, if
any:

Book Value

(h)

Records and other documents:

Book Value

(i)

capital stock of any Acquired Subsidiaries:

Book Value

(j)

amounts owed to the Failed Bank by any
Acquired Subsidiary:

Book Value

(k)

assets securing Deposits of public money,
to the extent not otherwise purchased
hereunder

(1)

Overdrafts of customers:

Book Value

Book Value
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(m)

rights, if any, with respect to Qualified
Financial Contracts.

Market Value

(n)

rights of the Failed Bank to provide
mortgage servicing for others and to have
mortgage servicing provided to the Failed
Bank by others and related contracts.

Book Value

(o)

Bank Premises:

Book Value

(p)

Furniture and Equipment:

Book Value

(q)

Fixtures:

Book Value
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Washington Mutual Bank
Henderson, Nevada

SCHEDULE 3.5 - Certain Assets Not Purchased

(1)
Any Financial Institution Bonds, Banker's Blanket Bonds, surety bonds (except Court
bonds required for retained litigation risk), Directors and Officers insurance, Professional
Liability insurance, or related premium refund, unearned premium derived from cancellation, or
any proceeds payable with respect to any of the foregoing. This shall exclude Commercial
General Liability, International Liability, Commercial Automobile, Worker's Compensation,
Employer's Liability, Umbrella and Excess Liability, Property, Mortgage Impairment and
Mortgage Errors & Omissions, Lender-placed coverage, Private Mortgage Insurance, Boiler &
Machinery, Terrorism, Mail, Storage Tank Liability, Marine Liability, Vessel Hull and Vessel
Pollution (if marine assets are acquired), Aircraft Liability (if aircraft assets are acquired)
insurance policies, proceeds and collateral related to, held or issued with respect to or in
connection with any Asset (including Bank staff) acquired by the Assuming Bank under this
Agreement, which such policies, proceeds and collateral are acquired Assets.
(2)
any interest,right,action, claim, or judgment against (i) any officer, director, employee,
accountant, attorney, or any other Person employed or retained by the Failed Bank or any
Subsidiary of the Failed Bank on or prior to Bank Closing arising out of any act or omission of
such Person in such capacity, (ii) any underwriter offinancialinstitution bonds, banker's blanket
bonds or any other insurance policy of the Failed Bank, (iii) any shareholder or holding company
of the Failed Bank, or (iv) any other Person whose action or inaction may be related to any loss
(exclusive of any loss resultingfromsuch Person's failure to pay on a Loan made by the Failed
Bank) incurred by the Failed Bank; provided, that for the purposes hereof, the acts, omissions or
other events giving rise to any such claim shall have occurred on or before Bank Closing,
regardless of when any such claim is discovered and regardless of whether any such claim is
made with respect to a financial institution bond, banker's blanket bond, or any other insurance
policy of the Failed Bank in force as of Bank Closing;
(3)
leased Bank Premises and leased Furniture and Equipment and Fixtures and data
processing equipment (including hardware and software) located on leased or owned Bank
Premises, if any; provided, that the Assuming Bank does obtain an option under Section 4.6,
Section 4.7 or Section 4.8, as the case may be, with respect thereto; and
(4)

any criminal/restitution orders issued in favor of the Failed Bank;
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EXHIBIT 3.2(c) - VALUATION OF CERTAIN
QUALIFIED FINANCIAL CONTRACTS
A.

Scope
Interest Rate Contracts - Ail interest rate swaps, forward rate agreements, interest rate
futures, caps, collars andfloors,whether purchased or written.
Option Contracts - All put and call option contracts, whether purchased or written, on
marketable securities, financial futures, foreign currencies, foreign exchange or foreign
exchange futures contracts.
Foreign Exchange Contracts - All contracts for future purchase or sale of foreign
currencies, foreign currency or cross currency swap contracts, or foreign exchange futures
contracts.

B.

Exclusions
All financial contracts used to hedge assets and liabilities that are acquired by the
Assuming Bank but are not subject to adjustment from Book Value.

C.

Adjustment
The difference between the Book Value and market value as of Bank Closing.

D.

Methodology
1.

The price at which the Assuming Bank sells or disposes of Qualified Financial
Contracts will be deemed to be the fair market value of such contracts, if such sale
or disposition occurs at prevailing market rates within a predefined timetable as
agreed upon by the Assuming Bank and the Receiver.

2.

In valuing all other Qualified Financial Contracts, the following principles will
apply:
(i)

All known cash flows under swaps or forward exchange contracts shall be
present valued to the swap zero coupon interest rate curve.

(ii)

All valuations shall employ prices and interest rates based on the actual
frequency of rate reset or payment.

(iii)

Each tranche of amortizing contracts shall be separately valued. The total
value of such amortizing contract shall be the sum of the values of its
component tranches.
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For regularly traded contracts, valuations shall be at the midpoint of the
bid and ask prices quoted by customary sources (e.g., The Wall Street
Journal. Telerate, Reuters or other similar source) or regularly traded
exchanges.
For all other Qualified Financial Contracts where published market quotes
are unavailable, the adjusted price shall be the average of the bid and ask
price quotes from three (3) securities dealers acceptable to the Receiver
and Assuming Bank as of Bank Closing. If quotes from securities dealers
cannot be obtained, an appraiser acceptable to the Receiver and the
Assuming Bank will perform a valuation based on modeling, correlation
analysis, interpolation or other techniques, as appropriate.
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